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Defense Acquisition Regulatory Council
OASD (P&L) DASD (P) DARS

c/o Room 3D 139

Pentagon '

Washington, D.C. 20301

Attn: Charles W. Lloyd, Executive Director

Re: Comments On Interim Rule
DAR Case 87-33
Implementation of Section 1207 of Pub.L. 99-661
" 'Set Asides for Small Disadvantaged Business Concerns

Gentlemen:

N ' The proposed regulation aimed at fostering the economic growth of small
socially and economically disadvantaged business (SDB) concerns by means of SDB
set asides fails to take into account Executive Order No. 12138 (May 18, 1979,
Fed. Reg. 29637), which recognizes the "many obstacles facing women entrepreneurs”
and "the need to aid and stimulate women's business enterprise.” The Order directs
each department and agency of the Executive branch to "take appropriate action to
facilitate, preserve and strengthen women's business enterprise and to ensure. full
participation by women in the free enterprise system.”,

FAR §19.901 implemented the Executive Order by requiring the inclusion of
clause 52.219-13 "Utilization of Women-Owned Small Businesses" in all contracts
expected to exceed the small purchase dollar limitation. It requires the contractor

to use its best efforts to give women-owned small
businesses the maximum practicable opportunity to
participate in the. subcontracts it awards to the
fullest extent consistent with the efficient per- .
formance of its contract.

In-view of the strong interest demonstrated by the administration in assisting
. and promoting the use of women-owned businesses, we believe that the DAR
" Council should consider adding women business enterprises as a group eligible for
- award under this Regulation. :

Very truly yours,

N ‘ - | | ' j‘f'géé)“’%%?%mnd

FJP:djk
ce: Washington Area Contracting Center, Andrews AFB

Associated General Contractors of Massachusetts
888 Worcester Street, Wellesley, Massachusetts 02181-3793  (617) 235-2680



gy[ans FProducts Com/zany
' ‘Diuiiiorz af 'jyllzne, gn.c.
8241 .f]nc{y Lane
gndiarza/zo[ii, fndiana 46224

6{{7{ 271-6001
DEFENSE ACQUISITION REGULATORY COUNCIL

ATTN: Mr. Charles W. Llcyd, Executive Secretary
ODASD (P) DARS, C/0O OASD {P&L) (MSRS)

ROOM 3C641

THE PENTAGON, WASHINGTON, DC 20301-3062

May 26, 1987 -

Dear Mr. Lloyd;

This ietter is writtem to provide comment regarding Puklic Taw GG-RR1 . Set-
acides for Small Disadvantaged business Concerns;: Department of Defense
Interim Rule and request for comment, as requested in Federal Register/vol
52., No 85/ May 4, 1987.

As regards The Defense Acquisition Regulatory (DAR) Council's action to
implement Section 1207 of the National Defense Authorization Act for Fiscal
Year 1087 entitled "Contract Goal for Minorities" the 5 % set-aside proposed
and implemented on a temporary basis should be increased to a percentage that
is in line with the minority racial make-up of this society, or as an
alternative, a minimum 12-15 % goal should be established. This 12-15 % goal
is suggested in view of the Supreme Court's recent decision upholding Civil
Rights and Affirmative Action Laws for 211 persons of mirority groups such as
Biacks, Hispanics, Arabs, Italians, Polish, and others who clearly decended
from groups considered minorities upon their arrival in this country.

Public Law 99-661 is designed to use government purchasing power as a lever

to strengthen minority and small business entreprenurship and capital .
formation. In addition to the suggested increase in the quota percentage
suggested above, procedures should be incorporated into Pubiic Law 99-661

that would prevent Contracting Officers and other government officials from
nullifying the intent and results of this law or failure to enforce the

spirit or letter of the law.

The suggested procedures would be:
a. Clear indication in Commerce Business Daily that subject
soiicitation is supject to this 12 cr 15% Small Dis=dvantaged Business

Concern Set-aside with sales between 0 and 5 million doilers for this ciass.

b. Make set-aside applicablé to each category of DOD Procurement
such as-Research & Development, Test & Evaluation, Construction Contracts,

Janitorial Contracts, Maintenance & Operations Contracts, and all Sub-

contracts to be awarded in each category, rather than an aggregate percentage
as stipulated in the interim rule.- : :

c. SDB set-asides can not substitute for procuréments'designated as

'8(a) set-asides since these sub-contracts with the SBA are somewhat different

from the long-standing criteria normally used to determine set-asides for

small business as a class. Competition under Public Law 99-661 will not ke

diminished as long as offerings are publicized adequately within the small

" pusiness sector and should work well to facilitate the attainment of DOD and

Congressional Goals.

Page- 1



Continuation-Public Law 99-661 Comments:

d. Failure on the part of DOD Contracting Officers to set aside the
applicable percentage of procurements as set forth under Public Law 99-661
should result in some sort of action against the Contracting Officer for
failure to comply with the law in spirit or letter, whichever is applicable.
Action taken could be as mild as a written reprimand entered into his/her
personnel file or as severe as re-assignment or dismissal in instances where
clear and convincing evidence of failure to meet DOD and Congressional Goals,
without legitimate reasons, is found. :

e. Establish a simplified'complaint procedure or mechanism for the
Small Business person to file greivances. Remedies are already available to
the Contracting Officer in cases of complaints and/or non-performance.

f. Require Contracting Officers to consult with U.S. Small Business
Administration Local Offices regarding availability of Small Business .
concerns qualified for the applicable procurement. Local SBA Offices are
generally aware of numerous small businesses offering a great variety of
products and services.

g. In solicitations and IFB's, require that small business concern be
screened by the local Small Business Administration Office for certification
as a small disadvantaged business concern. This procedure would serve to
eliminate majority-owned fronts as well as provide one-point certification
for SDBs for all procuring agencies under SBA's PASS Program. Make
false/misleading certifications punishable by stiff fines and /or jail terms
for individuals commiting such violations.

ouys,

Vv . President
TYLANE, INC.
Copies to:
Chief Counsel for Advocacy : U.S. Small Business Admin.
U.S. Small Business Administration ' :Attn: Mr. Huerta Tribble
Washington, D.C. 20301 ‘ ' 575 N Pennsylvania St.
» f : ’ - Indianapolis, IN 46204
The Honorable Senator Dan Quayle :4 ;Congressional,Black Caucas
_Senate Executive Office Building "C/0 Rep. John Conyers:

Washington, D.C. 20301 , " U. S. House of Representatives
: ‘ ' ' Washington, D.C. 20301 -

The Honorable Senator Richard Lugar

Senate Executive Office Building
Washington, D.C. 20301

Page-2



NATIONAL CONSTRUCTION INDUSTRY ‘COUNCIL

1919 Pennsylvania Avepue, N.W. ® Suite 850 ¢ Washington, D.C. 20006 © (202) 887-1494
A ' ; ; : ; 5

June 3,-1985

‘Mr. Wayne Arney - LT L. . ST T .
_ Associate Director ‘ . , : ST
- Office of Management and Budget

Washington, -D.C. 20503 -

Deaxr Wayne:

Re: DOD Federal Acquisition Regulation
Volume 52, No. 84; Federal Registex

Thank you for taking the time to meet with our delegation from
the National Construction Industry Council (NCIC). As you can
tell, we are very concerned over the practical impact of DOD's
new interim acquisition regulation on the construction industry.
If our interpretation of the proposal is correct, the 90 per cent
of construction companies in the U.S. which are by definition
considered small businesses, will be precluded from even bidding
DOD-related projects for the next three fiscal years. Simply
stated, that prospect is unacceptable.

We understand and appreciate the pressure the Department of
Defense is responding to. Nonetheless, we believe the Department
has misconstrued the legislative history related to 99-661 in this
regard, and as a consequence, has produced a flawed proposal.

while the respective views of NCIC's members differ on the issue
of small, disadvantaged set-aside percentages and less than free
and open market competition, there is unanimity within the Council
in opposition to the interim rule. We plan to make that position
very clear in the ensuing weeks.

We do not discount that DOD had the best intentions in advancing
the proposal. The contracting office was clearly responding to
what it believes was both a congressional mandate and a directive
from the Under Secretary's office. But the fact remains that the
new procedures will literally put hundreds of small businessmen
out of business in the near term. '
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- The Council believes the following cOpcerns/quéstions need to be
addressed: : - ‘

1. 1Is DOD aware that this "rule of two" willleffgcfiVely
) foreclose all biddirg opportunities fxom firms which
- - are not disadvantaged? ; S

2.: Does not Ehe-'rule»of two" iﬁ"thé constrﬁctiqn'industry R
" become an” exclusionary 100 per cent rulehfor-disadvantaged i
firms over the next three fiscal years? - ) ' ’

3. Has not the construction industry exceeded the 5 per'cent
threshold, cited in the regulation as the goal to be
achieved, for years? - :

4. Why is the construction industrxy -- the very industry
currently in compliance --= the only industry covered by
the interim rule? 1Is aerospace affected? Research and
development? High technology contractors? If not, why
not? ' :

5. Was an economicC impact statement conducted? If not, why
not? If one was compiled, what is the projected impact
on small business organizations in the construction in-
dustry? .

i 6. Why were no public comments received prior to the im-

plementation of the interim rule? Why an interim rule
in the first instance? Has the Administrative Procedures
Act been violated?

7. Did the DOD acquisition regulation get OMB clearance?
If not, why not? Has Director Miller been briefed on
the subject at all? In short, has anyone in this Admin-
istration other than DOD personnel reviewed the proposal?

In short, NCIC believes this regulation has been very poorly
conceived, that normal administrative procedures have been clearly
circumvented, and that other defense industries are receiving
preferential treatment at the expense of the construction industry.
We intend to raise these concerns immediately with the appropriate
Members and staff of the Armed Services, Small Business and o
Government .Operations Committees, other high-ranking officials

" within the Administration, the trade and general press,‘and'Wellv
as with DOD officials directly. . " :

A
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" Thanks._once again for your: time and‘conside;atioha;

-_Sinéefely,":, . T S

Woune 3,-1987: .00 T L
‘page 3 . .- e 4 A P

We genuinely believe, Wayne, that this is a fundamentally flawed

rule which will have (intended or otherwise) a devastating affect.

We hope OMB is in a position to, at least, convey the nature of

”

our concern to the proper persons and, where possible, lend sub-

~ stantive support. o

Greg ard
Executive Director

GW:bs

cc: Joe Hughes
Jack Curtin
Dave Johnston
Jim Noble



NATIONAL ASSOCIATION OF MINORITY CONTRACTORS
NEWJERSEY CHAPTER, P.O. Box 1604 Union, New Jersey 07083 |

June 8, 1987

Defense Acquisition Regulatorny Council .
c/o OASD (P&L) MERS)

Room 3C§41

The Pentagon .

Washington, D.C. 20301-3062

Attention: Mn. Charles W. LLoyd
' Executive Secretary O0DASD (P) DARS

Refernence: P.L. 99-661
Dean Mr. Lloyd:

I generally and partially support the regulations that the Department of Def 1.2
has developed to reach its 5% minonity contracting goal. 1In general, 1 this ey
nepresent a step forwanrd and at Least a good starnting point forn going ahead xizi:
AmpLementation. 1 especially suppornt the intent to develop a proposed rule th..t
would establish a 10% preference differential fon small disadvantage businesscs

n all contracts where price 44 a primary decision facton. 1 believe this
diféential be used for the finst three contracts to a §inm then be neduced %o
3: a8 Long as zie $4wm's guoss sales do not exceed $5,000,000 per yean. '

However, there aie several impontant questions that have been overlooked 4ir. o,
published intesrim regulations. '

Fowz, there are no provisions forn subcontracting. Since the Largest dollant e

Lo prame (majority) contractons there should be a forceful required DBE subconitactihg
plan requited with &ittle chance fon "good faith effornt” escape as L5 now the i.omm
under P.L. 95-507. Defense contractons still arne Less than % of 1% in DBE .0 L _ «n-
taeting.  This 48 shameful. Check General Dynamics. 1t is impontant to g: = srivate
enterprise used o dodng business with us s0 that we can get off the special w.cgram
need. "Privatize as our President says. - : : S :

Second, there is no mention of participation of Histornically Black Colleges .
Uncversities, and other minonity institutions. The National Association o4
Minority Contractons can help considerably to improve subcontracting as an o iaeple.

Thind,.Lt,LA'no( clean on what basis advance payments will be available to oﬁﬁﬁw
disadvantaged centracters to pursuit of the 5% goal. B ‘ :
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And  §inally, partial set-asides have been specifically prohibited despite their

' potential contribution to small disadvantage participation at DoD and a plan - :
developed to permit and inerease set-asides until a §inm 48 viable in our gen rzlly

exclusionany society. ' ' ' o

1 urge the Defense Department to addrness the above L{ssues quickﬂy,'and 2o mov. .
forwand aggressively in pursuing the 5% goal set by Law. L

Sincernely, v
 NATIONAL ASSOCIATION OF MINORITY CONTRACTORS

| gm/ﬁ%ﬁ/@

(Lton V. Bowsen, Sn.
Legistaturne Comm. of NIC, NAMC

HYB:vp
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ASSOCIATED BUILD
AND CONTRACTORS, INC.

July 7, 1987 T

The Honorable Caspar W. Weinberger
Secretary. of Defense o

The Pentagon

Room -3E880

Washington,. DC 20301

Re: 48.CFR Parts 204,205,206,219 and 252 Set-Asides for Small Disadvantaged
Business Concerns

Dear Mr. Secretary:

On behalf of the 20,000 general contractors, subcontractors, suppliers and
related firms of Associated Builders and Contractors, I would like to register
the Association's strong opposition to the interim regulation cited above as
published in the Federal Register of May 4, 1987,

Although ABC will submit formal regulatory‘comments on this proposed rule,

the sweeping impact of this interim regulation on the nation's construction

industry dictates that the Association make known its opposition early in the
regulatory process.

Associated Builders and Contractors has long held the position that a
contract should be awarded to the lowest responsible bidder. As a practical
matter, combining the "rule of two" and the small disadvantaged business (SDB)
set-aside practices creates a preferential procurement program so restrictive
that it will exclude the vast majority of American construction firms from”
bidding on Department of Defense contracts.

It is important to understand the real-world context in which this badly

flawed proposal will be implemented if its full impact is to be recognized.

Construction is a large industry -- contributing 9.47 of America's Gross
National Product -— composed of relatively small firms. Most_of ABC's

- membership fall under the Small Business Administration's size standard for a

"small" general contractor ($17 million in annual receipts).. Moreover, the
vast majority of ABC members —- general contractors included -- fall under the
SBA's size standard for a "small" specialty contractor ($7 million in annual

. receipts). The proposed interim rule will, if promulgated in final form,

preclude many companies in these size ranges from bidding on Department of

‘Defense contracts and curtail, if not eliminate, aggressive competition for

work which benefits the Department and, in turn, the American taxpayer.

ﬁé{ud)l?’-Bl Y¥

729 15th Street, NW ¢ Washington, DC 20005 e (202)637-8800
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Technically, ABC is concerned that the interim regulation has been
published prior to public comment and does not appear to have been cleared by
the Office of Management and Budget. These two actions alone would have

. alerted the Defense Acquisition Regulatory Council to the massive impact the

interim rule will have.

In summary, the interim rule will severely reduce competition in bidding

" Defense Department contracts and cause"higher costs to the taxpayer. ABC

already has learned of situations where non-SDBs that submitted bids as much as
207 lower than their competitors lost contracts to SDBs whose bid prices were
some 67 above the fair market price.

ABC strongly believes that this badly formulated reghlation will have
unforeseen devastating effects on America's construction industry, and we ask
that you use your authority to order its immediate withdrawal.

Charles E. Hawkins, III, CAE
Vice President, Government Affairs
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THE ASSOCIATED GENERAL CONTRACTORS OF AMERICA
1957 E Street, N.W. * Washington, D.C. 20006 * (202) 393-2040 * TELEX 279 354 AGC WSH

DANA HUESTIS, President  JAMES W. SUPICA, Senior Vice President " PAUL EMERICK, Vice President
- F. THOMAS WESTCOTT, Treasurer HUBERT BEATTY, Executive Vice President - o

June 1, 1987

Mr. Charles W. Lloyd

Executive Secretary

Defense Acquisition Regulatory Council
ODASD (P )DARS : : '

c/o OASD(P&L) (M&RS

Room 3C841

The Pentagon

wWashington, D.C. 20301—3062

RE: DAR Case 87-33
Dear Mr. Lloyd: -

The Associated General Contractors of America regards the interim
regulations implementing Section 1207 of Public Law 99-661, the National
Defense Authorization Act for Fiscal Year 1987, as a gilt-edged
invitation to further abuse of the construction procurement process
and opposes the interim regulations for that, and the following reasons:

1. The "Rule of Two" set-aside for small disadvantaged businesses
(SDB) is not necessary, nor authorized by Congress, to achieve
the goal of awarding 5 percent of military construction contract
dollars to small disadvantaged businesses.

2. The use in military construction procurements of the legislative
authority to award contracts to SDB firms at prices that do not
exceed fair market cost by more than 10 percent is not necessary,.
nor authorized by Congress, to achieve the goal of awarding 5
percent of military construction contract dollars to small dis- -
advantaged businesses. f :

3. The use of a "Rule of Two" mechanism as the criteria for establish-
: ing SDB set-asides will force contracting officers to set aside

_an inordinate number of military construction projects, far.in
4 excess of the 5 percent objective. A similar "Rule of Two" mechanism
' used in small business set-asides resulted in 80% of Defense
‘ : construction contract actions being set aside in FY 1984.

THE FULL SERVICE CONSTRUCTION ASSOCIATION FOR FULL SERVICE MEMBERS
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Mr. Charles W. Lloyd
June 1, 1987
Page Two

Implementation of SDB .Set-Aside Regulations Is Not Necessary Nor

Authorized for Military Construction

: Section 1207(e) (3) of the National Defense Authorization Act

for Fiscal Year 1987 provides the Secretary of Defense with authority
to enter into contracts using less than full and open competitive ‘
procedures and to award such contracts to SDB firms at a price in .
excess of fair market price by no more than 10 percent only "when
necessary to facilitate achievement of the 5 percent goal." The legis-=
lative intent is clear that only when existing resources are inadequate
to achieve the 5 percent objective should the Secretary of Defense
consider using less than full and open competitive procedures such

as set-asides. :

While such restrictive procurement procedures may be necessary
to achieve the 5 percent objective in certain classifications of Depart-
ment of Defense procurements, such procedures are clearly not necessary
in military construction. In fiscal year 1985 disadvantaged businesses
were awarded 9 percent of Department of Defense construction contracts
($709 million out of $7.9 billion). Clearly the 5 percent objective
has already been achieved and exceeded through the full and open competi-
tive procurement process for military construction contracts.

Applying the "Rule of Two" SDB set-aside procedures to military
construction procurements is not only not necessary, but clearly not
authorized by the legislation since such set-asides are not "necessary
to facilitate achievement of the 5 percent goal."

Contract Award to SDB Firms at Prices That Do Not Exceed 10 Percent
of Fair Market Cost Is Not Necessary Nor Authorized for Military
Construction

Application of the legislative authority to award contracts to -
SDB firms at a price not exceeding fair market cost by more than 10
percent to military construction procurements is also not authorized
by the legislation since the same condition is placed on that provision
as is placed on the provision allowing the use of procurement procedures
utilizing less than full and open competition; that is, the 10 percent
price differential is to be utilized only "when necessary to facilitate
achievement of the 5 percent goal."

.The routine and arbitrary use of the 10 percent price differential
provision in military construction procurements will only serve to

“increase the cost of construction to the taxpaying public and yet

bear no relationship to achieving the 5 percent objective.

‘The ten percent allowance is nothing more than an add-on cost,
to the detriment of taxpayers, particularly since the definition of
fair market cost contained in the interim regulations is based on
reasonable costs under normal competitive conditions and not on the
lowest possible costs. This definition ignores the market realities

of how prices are derived. Fair market prices are exclusively the



Mr. Charles W. Lloyd
June 1, 1987
Page Three

product of competition. Competition forces business firms to seek

the lowest possible cost methods of producing or providing service.
The fair market price must be one arrived at through competition,

not developed by in-house cost estimates and catalogue prices. The
price estimating methods proposed in the interim regulations are not
subject to pressure from, and conditions in, the marketplace and must

not be used to develop a fair market price.

The pressures to exceed the five percent goal are likely to influ-
ence government estimators to inflate their estimates in order to
provide SDBs with the opportunity to develop a non-competitive price
within the protective ten percent statutory allowance. Not only will
the pressure to inflate the "fair market price" increase the taxpayer's
costs, but the subsequent contract award price submitted by the SDB
in the absence of full and open competition will further increase
the taxpayer's costs.

Use of "Rule of Two" Will Set Aside An Inordinate Number of Military
Construction Projects : ’

The use of a "Rule of Two" mechanism as the criteria for setting
aside contracts for SDBs will force contracting officers to set aside
contracts in numbers which bear no relationship to the 5 percent ob-
jective. Experience with the existing small business Rule of Two,
as contained in the FAR and the Defense Supplement to the Federal
Acquisition Regulation (DFAR), bears evidence to the indiscriminate
results of a "Rule of Two" procedure.

In testimony on the Rule of Two before the House Small Business
Committee last June, the SBA's Chief Counsel for Advocacy stated that
the Rule of Two "is a convenient tool for determining when set-asides
should be made." AGC agrees that contracting officers find the Rule
of Two to be a "convenient tool" for determining when to set aside
procurements for restricted competition -- a "tool" which, in construc-
tion at least, has resulted in a near-compulsion on the part of con-
tracting officers to set aside nearly every construction contract
on the agencies' procurement schedule. AGC is confident that exactly
the same abuse will occur with the adoption of the "Rule of Two" for
SDBs; that is, contracting officers will indiscriminately set aside
any and every solicitation in order to meet and far exceed the
"objective."

An example of the problem that will result by the use of the
‘Rule of Two as the criteria for determining SDB set-asides is the
-disproportionate number of contracts for restricted competition set
aside by the Defense Department using the existing small business
Rule of Two. In FY ‘1984, the Defense Department removed 80 percent
of its construction contract actions from the open, competitive market.
of 21,188 contract actions, 17,055 were set aside for exclusive bidding
by small businesses. S

Contracting officers are delegated the responsibility to determine

which acquisitions should be set aside for SDB participation. Contracting
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June 1, 1987
Page Four

. officers are directed, in Section 219.502-72(a), that in making SDB
set-asides for research and development or architect-engineer acquisi-
tions, there must be a reasonable expectation of obtaining from SDBs
scientific and. technological or architectural talent consistent with
the demands of the acquisition. There are construction acquisitions,
as well, in which the complexity of construction demands an adequate
experiential and competency level. Recognition of this is not included
in Section 219.502-72(a), leaving the distinct impression that con-
~tracting officers will indiscriminately set aside virtually all construc-
tion solicitations. : '

Section 219.502-72(b)(1l) of the interim regulations provides
that the contracting officer must, in implementation of the Rule of
Two, reserve a solicitation for SDB set-aside procedures if the acquisi-
tion history shows that within the past 12 month period a responsive '
bid or offer of at least one responsible SDB concern was within 10
percent of an award price on a previous procurement. This requirement
effectively transforms the anti-competitive "Rule of Two" into an
even more anti-competitive "Rule of One." For example, a contract
awarded under full and open competition at $1 million, might have
S competitive bidders within 3% of the award price. Yet, the existence
of a non-competitive bid by an SDB firm, 10% over the award price,
would require the contracting officer to set aside similar subsequent
solicitations. : '

Section 219.502-72(b){(1l) is a gilt-edged invitation for abuse
in that SDBs have merely to offer a bid in a highly competitive market-
place within 10% of what could reasonably be expected to be the award
price. Thus, having established their "credentials!", and their
non-competitiveness, the government would then sanction and encourage
this non-competitiveness by setting aside subsequent construction

projects. This proposal 1s ludicrous and the personification of abuse
of the taxpaying public through the procurement process.

AGC urges that the interim regulations: 1) not be implemented
on June 1 for military construction procurement; and 2) not be imple-
mented for military construction procurement until such time as the
Department of Defense conducts an economic impact analysis of the
reqgulations in compliance with the Regulatory Flexibility Act of 1980.

Sincerely,

N .

ubert Beatty
Executive Vice President

cc: The President of the United States
Caspar W. Weinberger, Secretary of Defense
. James C. Miller, III, Director of Office of Management and Budget

L]



Y Aerospace Industries Association of America, Inc.

Office of the Vice President : July 2, 1987

Defense Acquisition Regulatory Council
Attn: Mr. Charles W. Lloyd -
Executive Secretary, ODASD(P)DARS

c/0 OASD(AS&L)(M&RS), Room 3C841

The Pentagon ) ’

washington, D.C. 20301-3062

Dear Mr. Lloyd:

The Aerospace Industries Association (AIA) appreciates the opportu-
nity to comment on the interim rule to add a new Subpart 217.75,
Undefinitized Contract Actions, to the DFARS.

on behalf of our member companies, we offer the following comments
for your consideration: :

1. 217.7501 Definitions

a) The proposed DoD rule is inconsistent with the scope of the
Defense Acquisition Improvement Act of 1986. The statute
defines an undefinitized contract action as a "new procurement
‘action" entered into by the head of the agency for which the
contractual terms, specifications or pricé are not agreed upon
before performance is begun under the action. The regulation
defines the undefinitized contract action as any "contract
action" for which the contract terms, specifications or price
are not agreed upon before performance is begun under the
action, including contract modifications for additional supplies
and services. This broadening of the requirement goes beyond
the apparent intent of Congress.

b) Amend the second paragraph by adding the word "written" before
"agreement." There is no definitive contract until the parties
have signed. "Definitization" would take place upon execution
of the contract document by both parties. This date is impor-
tant in the computation of the time frames cited in 217.7503(b)

(3)(F)&(i1).
2. 217.7503(b)(3)(i) Definitization Schedule

The definitization schedule in this subpart is more restrictive
than that required by the statute which states the action must
provide for definitization by the earlier of 180 days from

submission of a qualifying proposal or the date when funds are

1725 DeSales Street, N.W. Washington, D.C. 20036 * (202)429-4600
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equal to more than 50%. The regulation requires agreement by
the earlier -of 180 days from the date of issuance of the action
or the date when funds are equal to more than 50%, Even though
extensions are permissible, this appears to-be an unwarranted
restr1ct1on . .

3. 2117. 7503(b)(4) Limitation on Obligations and Expenditures

a) There may be an error at 217.7503(b)(4) in the second sentence
‘ wherein it says the UCA must be definitized before 50% of the
maximum NTE price is expended "...by the government, ..". It
seems more logical that this shou]d read "...by the- Contractor,
.." inasmuch as the Contractor is doing the expending. We
assume these new requirements would be used in conjunction with
other standard clauses in incrementally funded contracts; e.g.
Limitation of Government Liability, Contract Definitization,
and Limitation of Government Obligation. To avoid any possible
misunderstanding or conflict, these new requirements should be
reviewed to ensure they are compatible with these standard
clauses.

b) Limitation of expenditure may cause additional cost tracking
which will be difficult and contrary to the Paperwork Reduction
Act. It is not clear from the implementing instructions but it
js assumed these provisions are prospective. This should be
clarified.

4. 217.7504(b) Contract Clauses

There is no mention of how to establish prov1s1ona1 shipment
billing prices when deliveries are made prior to receipt of a
definitized contract document. It is assumed that if a UCA is
not definitized but deliveries are required that interim
billing prices can be established. This point should be
clarified.

We would be pleased to meet at your convenience to discuss these
comments.

Vice Pres1dent
Procurement and F1nanoe
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ASSOCIATED BUILDERS
AND CONTRACTORS, INC.

August 3, 1987

Defense Acquisition Regulatory Council

Attn: Mr. Charles W. Lloyd. _
Executive Secretary, ODASD (P). DARS
c/o OASD (P&L) (M&RS)
Room 3C841

The Pentagon

Washington, DC 20301-3062

Re: DAR Case 87-33, Set-Asides for Small Disadvantaged Business Concerns

Dear Mr. Lloyd:

Associated Builders and Contractors (ABC) appreciates the opportunity to
submit comments on the above-mentioned interim regulation.

ABC requests that the Department of Defense withdraw this badly flawed

 proposal to allow consideration of more appropriate alternatives, such as those:

proposed in these comments, for fulfilling its mandate in Section 1207 of The
National Defense Authorization Act for Fiscal Year 1987 (P.L. 99-661).

ABC represents 20,000 general contractors, subcontractors, material
suppliers and related firms that employ more then one million workers in the
open shop segment of the construction industry which now performs 707 of all
work across the nation. The Association promotes the Merit Shop concept of
construction, which means that a contract should be awarded to the lowest most
responsible bidder under fair and open competition.

One of ABC's most fundamental tenets is that government procurement should

‘be conducted with totally open and fair competition. The Association is

committed to the belief that it is the responsibility of government to obtain
the lowest possible price through unrestricted competition, as utilized in the
free enterprise system, in the government procurement process.

However, ABC recognizes that Congress, in Section 1207(e) of the FY '87
Defense Authorization Act, permitted the Secretary of Defense to enter into
contracts using "less than full and open competitive procedures when practical
and necessary to facilitate achievement of a goal of awarding 57 of contract
dollars to small disadvantaged business concerns during FY 1987, 1988 and 1989,

providing the contract price does not exceed fair market cost by more than
107." ' ‘

729 15th Street, NW o Washington, DC 20005 e« (202)637-8800
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The Association objects to the Department's decision to utilize the "Rule
of Two" to implement this provision of Public Law 99-661. ABC proposes the
publication of a revised proposed regulation that implements Section 1207 by 1)
emphasizing greater DOD assistance and outreach efforts, as mandated by
Congress in Section 1207(c), to help increase the percentage of contract awards
to Small Disadvantaged Businesses (SDBs); and 2) replacing the Rule of Two with
a "sufficient number" standard.

Use of the Rule of Two Is Not Mandated By The Law and Is Inappropriate For The

Construction Industry

Section 1207 of The FY ‘87 Defense Authorization Act is silent on the issue
of which guidelines the Secretary of Defense may use in entering into contracts
with SDBs under "less than full and open competitive procedures." Therefore,
DOD is given wide latitude in selecting an appropriate mechanism for
preferential procurement. '

By proposing to use the Rule of Two, the Department is contemplating a
set-asides system based on the most onerous and restrictive of procurement
rules. Under this rule, a DOD contracting officer would be required to
sevetely limit competition by setting aside a contract whenever he/she thinks
that two SDBs might have an interest in doing the specified work. The rule
functions as an automatic trigger mechanism and achieves what is practically
sole-source procurement -- only two bidders.

The special characteristics of the construction industry and the practical
facts of construction contracting clearly demonstrate that the Rule of Two is
not appropriate for implementing Section 1207,

The industry is composed of a large number of small firms which by their
nature are highly competitive. The longstanding competitive bid process
exemplified by the construction industry assures that firms compete on an equal
basis in the free enterprise system. This process works well and promotes
competitiveness and, in turn, cost-effective construction. Small construction
firms usually compete with their equals because it would not be economical for
large firms to bid on work more efficiently handled by the small firms. To do
so would drain financial and personnel resources large firms need to bid on
contracts more suited to their greater capabilities and requirements.

As the Department is aware, small companies in general are awarded a
significant share —— up to 907 in some areas -- of federal set-aside
contracts. Congress has reviewed this situation and has directed the SBA, in
Public Law 99-661, to review small business size standards with the goal of
limiting small business procurement levels to approximately 307 of dollar
volume.

Additionally, entry into the construction industry is relatively easy and
requires little start-up capital. Since there are relatively few barriers to
entering this business, new small firms are constantly emerging, which assures’
competition. Construction firms compete for contracts on the basis of price
and ability to perform work.

Since offers are generally received from 10 to 12 firms in federal
construction procurement at all times, this means that exclusive small business
set-asides frequently occur on a repetitive basis with the Rule of Two.
Utilizing this rule will not necessarily result in more contract awards to SDBs
— it will only cause more contracts to be set aside for restricted bidding.
The true result could be an exclusionary 1007 set-aside for SDBs.
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The Association is alarmed that the Rule of Two, as proposed in this
interim regulation, will unfairly burden the construction industry. Currently,
64% of all non-residential federal construction (SIC Code 1542) is performed
through small business set-asides and SBA 8(a) contract awards. In
construction specialty trades, construction set-asides can reach as high as
91.7% in the carpentry trade (SIC Code 1751).

Section 1207(b) mandates a 5% SDB set-aside goal for the 'total combined
amounts" of four DOD acquisition activities -- procurement; research
development, test and evaluation; military construction; and operations and
maintenance. Under this provision, it is not necessary to achieve the 5% SDB
set-aside goal in any one of the four activities —- only in the total value of
the four areas.

ABC is extremely concerned that DOD contracting officers will attempt to
meet the overall 5% goal by setting aside an unreasonably high number of
construction contracts for exclusive bidding by SDBs simply because federal
construction is characterized by a high level of set-asides. The Association
believes it would be unfair to achieve the 5% goal by compensate for lower SDB
set+aside levels in the other acquisition activities.

The Rule of Two Is Inconsistent With The Requirements of The Competition
Contracting Act

The Competition In Contracting Act of 1984 (CICA) requires "full and open
competition in the procurement of property and services ... by establishing
policies, procedures, and practices that assure that the executive agency
receives a 'sufficient number' of responses. This would be carried out by
requiring contracting officers to demonstrate that a sufficient number of small
business concerns will respond ... taking into account the size, character, and
complexity of each contract and the pool of prospective firms."

In passing CICA, Congress clearly intended to maximize full and open
competition to meet the government's procurement needs. The "Rule of Two"
unreasonably restricts the contracting officer's discretion to consider the
factors specified in CICA. In actual practice, the Rule of Two goes far beyond
the "less than full and open competitive procedures" standard of Section 1207.
Requiring a contracting officer to create an SDB set-aside based on the
expectation that only two such firms may have an interest in bidding on the
contract effectively prevents the development of evidence to justify what is
virtually sole-source procurement.

The Rule of Two Will Result in Higher Procurement Costs and Will Not Increase
The Level of SDB Contracting

Additionally, the highly restrictive nature of the Rule of Two invites
higher procurement costs above and beyond the 107 premium allowed by the Act.
Specifically, the Department will face increased costs -- as well as contract
delays —- due to the defaults that will occur due to unqualified SDBs being
awarded contracts beyond their capabilities solely because of their SDB status.
ABC has been provided with a study of the mechanical (plumbing, heating,
cooling) subcontracting field which shows that 18% —— or almost one in five —-
of the MBE (minority business enterprise) firms defaulted on government
contracts awarded through set-aside programs. In cases such as this, the
government agency must absorb the financial loss, face delays in completing the
project, and reissue the contract -- all of which create higher procurement
costs. - '

By
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From FY 1981 through FY 1986 —- the period of the administration's massive
defense build-up, when overall contract awards to business increased by 577 --
the percentage of awards to SDBs varied by 0.37. Further, the dollar volume of
DOD contracts to all small businesses never varied by more than 27. Clearly, if
the opportunities created by the recent increases in defense spending have not,
by their sheer size, resulted in more contract awards to small businesses and
SDBs, the Department may be close to maximizing the SDB procurement capability
available. ' '

Moreover, using the Rule of Two to fulfill the requirements of Section 1207
may actually reduce the overall level of minority contracting by the
Department. By relying on the Rule of Two, the proposed regulation gives DOD
contracting officers a simple, expedient option for setting aside contracts for
exclusive SDB participation. The availability of this procedure can be
expected to reduce minority set-asides under the SBA 8(a) program, which is
considerably more complex and requires more effort on the part of contracting
officers to set aside contracts and certify contractors as eligible to
participate in the 8(a) program. The simplicity and expediency afforded by the
proposed DOD regulation -- coupled with the existing availability of known
minority contractors in the Department's 8(a) program -- will encourage
conttacting officers to redirect contracts and contractors from the 8(a)
program to meet the requirements of Section 1207 (and, in turn, the proposed
regulation).

Congress already recognizes the potential for this redirecting of minority
contracts by including in FY 1988 authorization legislation provisions to
prevent this situation. Section 846 (b) (5), (6), (7) and (8) of H.R. 1748
requires the Secretary of Defense to issue regulations (emphasis added) that:

(6) With respect to a Department of Defense procurement
for which there is reasonable likelihood that the
procurement will be set aside for section 1207(a)
entities, require to the maximum extent practicable

that the procurement be designated as such a set-aside
before the solicitation for the procurement is issued.

(7) Establish policies and procedures which will ensure that
there shall be no reduction in the number or dollar value

of contracts awarded under the program established under
section 8(a) of the Small Business Act and under the small
business set-aside program established under section 15(a)
of the Small Business Act in order to meet the goal of sec—
tion 1207 of the Department of Defense Authorization Act,
1987.

(8) Implement section 1207 of the Department of Defense
Authorization Act, 1987, in a manner which shall not
alter the procurement process under the program es-
tablished under section 8(a) of the Small Business

Act.

Clearly, Congress realizes how easy it will be for DOD contracting officers
to use the pool of existing 8(a) contractors for the purpose of fulfilling the
requirements of Section 1207. Moreover, these provisions in the FY 1988
Defense Authorization bill are directed at closing this regulatory loophole and
safeguarding the 8(a) set-aside program.



DAR Case 87-33
page 5

Alternatives to the Rule of Two

ABC believes that Section 1207(c) clearly directs the Secretary of Defense
to pursue a balanced regulatory approach for the purpose of meeting the
requirements of Public Law 99-661. Specifically, paragraph (c) mandates the
Secretary to:

"... provide technical assistance services to potential
contractors described in subsection (a). Such technical assistance
shall include information about the program, advice about Depart-
ment of Defense procurement procedures, instruction in preparation
of proposals, and other such assistance as the Secretary considers
appropriate. If Department of Defense resources are inadequate to
provide such assistance, the Secretary of Defense may enter into
contracts with minority private sector entities with experience and
expertise in the design, development, and delivery of technical
assistance services to eligible individuals, business firms and
institutions, defense acquisition agencies, and defense prime
contractors."

This language is significantly more proscriptive than Section 1207(e) (3),
which states:

"To the extent practicable and when necessary to facilitate
achievement of the 5 percent goal described in subsection (a)
the Secretary of Defense may enter into contracts using less
than full and open competitive procedures... (emphasis added)"

Associated Builders and Contractors understands and appreciates the need to
facilitate the establishment of SDBs in the construction industry and assist
these firms in obtaining the experience necessary to compete in the private
sector. ABC is concerned, however that the 57 SDB goal -- and DOD's proposal
to utilize the Rule of Two to achieve it -- do not take into consideration that
a sufficient number of qualified SDBs may not be available. The Association
further believes that increased participation in the construction marketplace
by SDBs can best be achieved on a long-term basis by upgrading the job skills
of these workers and the management abilities of owners and supervisors.
Accordingly, ABC offers the following recommendations:

1) The Secretary of Defense should make the fullest
possible use of his mandate in Section 1207(c) to
provide the assistance necessary to help qualified
SDBs compete for DOD contracts. This effort would
concentrate on identifying potentially capable SDBs
as well as providing ongoing training and management
development over the terms of their contracts to help
SDBs increase their capabilities to perform.
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2) As part of this outreach and assistance program,

SDBs should be qualified by contracting officers as to

their capability to successfully perform the particular
projects on which they are bidding. Criteria should in-
clude, but not be limited to: on-site visits, personal
interviews, license examination, analysis of bonding
capacity, listing of work completed, resume of princi-

pal owners, and financial capacity and type of work preferred.
Section 1207 does not prohibit the Secretary of Defense from
establishing qualification criteria, and such standards would
help assure the Department of more efficient and cost-
effective procurement using SDBs. Further, a set of uniform
qualification standards promotes the original intent of
Section 1207 — to develop the business abilities of SDBs

.in the DOD procurement arena.

3) The Rule of Two should be replaced with a "sufficient
number" standard that allows contracting officers more discretion
in determining whether to set aside a contract for exclusive SDB
participation under Section 1207. As previously mentioned, the
sufficient number standard allows contracting officers to demon-
strate that a sufficient number small business concerns will
respond to a request for bids, with consideration given to the

 size, character and complexity of individual contracts as well

as the pool of available firms. This standard returns discretion

to the contracting officer in choosing to restrict competition.

Under the Rule of Two, the contracting officer is allowed almost

no discretion, even to the point of not permitting even an exami-
nation of the SDB's ability to perform a particular contract. In the
alternative ABC, suggests that the Department examine DBE programs in
civilian federal agencies as potential models for its Section 1207
program,

ABC urges the Department of Defense to adopt these recommendations in the
interest of promoting equity and efficiency in SDB procurement. The
Association's staff will be pleased to assist the Department in any way in
refining the proposed regulation to achieve these goals.

Re thlliﬁigggi%iiﬁf::;

arles E. Hawkins, III, CAE
Vice President, Government Affairs
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(3) Subcontracts. Where subcontract opportunities exist we
recommend that successful SDB offerors be required to
award a mandatory percentage of such subcontracts to
qualified minority business firms,

We look forward to your favorable response to our comments and
stand ready to assist you in your speedy implementation of this
important 1egislat1on.

Very truly yours,

Pres1dent/BPRA

cC:

NEDCO

National Federation
of 8(a) Companies
Norma Leftwich
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Corporate Office

Arlington, VA 22209
(703) 558-8700
Telex: 710-955-0219

K ET O N 17\ ]C ' _ Suite 1710, Rosslyn Center
v _ : ) . 1700 N. Moore Street

May 29, 1987

pDefense Acquisition Regulatory Council
ATTN: Mr. Charles W. Lloyd
Executive Secretary

ODASD (P) DARS

‘c/o OASD (P&L) (M&RS), Room 3C841

The Pentagon :

Washington, D.C. 20301-3062

Dear Mr. Lloyd:

This is in the response to the Federal Register of May 4, 1987. I
cite DAR Case 87-33. It has to do with set-asides for disadvantaged
business concerns.

A key element of the proposed regulation appears to be wgpecifically,
whenever a contracting officer determines that competition can be expected
to result between two or more SDB concerns, and that there is a reasonable
expectation that the award price will not exceed fair market price by more
than 10 percent, the contracting officer is directed to reserve the
acquisition for exclusive competition among such SDB firms."

For whatever acquisitions to which the above policy would pertain, I
suggest the following alternative. For any disadvantaged firm that
responds to this proposal request, its cost proposal will be discounted by
10 percent. Once this discount has been applied, the contract award will
be made on the basis of otherwise normal selection criteria. For such
contracts, all proposers, both disadvantaged and non-disadvantaged, will
be notified of this handicap.

Let me outline the basis for this suggestion. First of all, the

provisions of the original statement are extremely hazardous, if not

actually ridiculous -- particularly the requirement that the contracting
officer determine that the award price is unlikely to succeed the fair
market price by more than 10 percent. Given the difficulty of pricing
government defense contracts, this determination is inherently impossible
for any contracting officer to make. For almost any category of defense

procurement, actual bids typically vary by at least 30 percent. It is not
unusual for them to vary by over 100 percent, and this includes good faith

bids by technically competent contractors. This means that, based on
actual current DOD acquisition. experience, these determinations by the
contracting officer will be totally and demonstrably arbitrary. It may be
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helpful to phrase the problém in two other ways:. first, if the competi-
tion was structured according to my suggested altérnative, and a contract-
ing officer had already lined up at least two disadvantaged firms to bid,

.what do you think he could say about the probability that a disadvantaged

firm would win; second, suppose (contrary to the normal process) the con-

tracting officer were to announce ahead of time what he considered the

fair market price to be. What is the likelihood that a non-disadvantaged
firm would bid more thanv10 percent below that price?

Clearly, either one of these provisions will produce a real strain on
the "non-disadvantaged"” firms. In the one case, they will be arbitrarily
precluded from bidding; in the second case, they will be discouraged from
bidding because of the risk of being underbid by an actual higher bid.
This strain will, in turn, interfere with DOD being able to procure the
best available support for its projects. I do not argue with the apparent
DOD decision that some interference of this sort is an appropriate price
to pay for the positive social consequences of improving the lot of dis-
advantaged individuals. I do say that the alternative I suggest will
enable DOD to help the disadvantaged with much 1less interference with
effective procurement than must be anticipated by the original wording.

Sincerely,
s ’] .
RS

ffl,f“] ‘Lﬂ\‘ :ﬁ;M
/ Lt R
John D. Kettelle
Chairman, Board of Directors

RIS —

JDK :d1lm
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OLD TIME ENTERPRISES, INC.

~ POST OFFICE BOX 51507
'NEW ORLEANS, LOUISIANA 70151

' : - L 2700 NORTH PETERS STREET
May 30;’ 1987 . A ' NEW ORLEANS, LOUISIANA 70117
(504) 948-3171

Defense Acquisition Regulatory Council

ATTN: . Mr. Charles W. Lloyd
Executive Secretary
ODASD (P) DARS, _
c/o OASD (P&L)  (M&RS)
Room 3C841, The Pentagon
Washington, D. C. 20301-3062

Dear Mr. Lloyd:

Ref. DAR Case 87-33. Department of Defense Federal Acquisi-
tion Regulation Supplement; Implementation of Section 1207
of Public Law 99-661; Set-Asides for Small Disadvantaged
Business Concerns. (Interim Rule and Request for Comment.)

We are Coffee Roasters and Processors. (Primary Business’
Activity SIC Code: 2095; Related Secondary SIC Code: 2099.)

In the entire coffee industry we are the only SDB concern
capable of delivering to the Department of Defense coffee
products processed, packaged, boxed, palletized and shipped
in accordance with standard contractual requirements. To
the best of our knowledge no other SDB bids for this busi-
ness. The list of coffee roasters/processors bidding for
coffee is usually very small. ~

In our case the "rule of two" (See A Background. and Section
219.502-72.) may have the effect of keeping us from competing
for Set-Asides for SDB Concerns. We trust a solution can be
found. ‘

Thanking you for your ' kind consideration, we remain

Sincerely yours,

Jack Bolaﬁos

. President '
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. ATTN: Mr. Charles W. Llcyd, Executive Secretary
 ODASD (P) DARS, C/0 OASD (P&L) (MSRS)

* ROOM 3C641 ’ C o
THE PENTAGON, WASHINGTON, DC 20301-3062

, : o (&tg 271-6001 '
DEFENSE ACQUISITION REI;ULATORY CO May 26, 1987

Dear Mr. Lloyd;

This ietter .is written to provide ccoment regarding Puklic Taw GG-6HK1. Set-
Asides for Small Disadvantaged business Concerns; Department of Defense
Interim Rule and request for comment, as requested in Federal Register/vol
52., No 85/ May 4, 1987.

As regards The Defense Acquisition Regulatory (DAR) Council's action to
implement Section 1207 of the National Defense Authorization Act for Fiscal
Year 1987 entitled "Contract Goal for Minorities" the 5 % set-aside proposed
and implemented on a temporary basis should be increased to a percentage that
is in line with the minority racial make-up of this society, or as an
alternative, a minimum 12-15 % goal should be established. This 12-15 % goal
is suggested in view of the Supreme Court's recent decision upholding Civil
Rights and Affirmative Action laws for all persons of minority groups such as
Blacks, Hispanics, Arabs, Italians, Polish, and others who clearly decended
from groups considered minorities upon their arrival in this country.

Public Law 99-661 is designed to use government purchasing power as a lever
to.strengthen minority and small business entreprenurship and capital
formation. In addition to the suggested increase in the quota percentage
suggested above, procedures should be incorporated into Public Law 99-661
that would prevent Contracting Officers and other government officials from
nullifying the intent and results of this law or failure to enforce the
spirit or letter of the law.

The suggested procedures would be:

~a. Clear indication in Commerce Business Daily that subject
solicitation is subject to this 12 or 15% Smail Disadvantaged Business
Concern Set-aside with sales between O and 5 million doilzrs for this class.

b. Make set-aside applicable to each category of DOD Procurement
such as-Research & Development, Test & Evaluation, Construction Contracts,
Janitorial Contracts, Maintenance & Operations Contracts, anrd all Sub-
contracts to be awarded in each category, rather than an aggregate percentage
‘as stipulated in the interim rule. : g :

c. SDB set-asides can not substitute for procurements designated as
8(a) set-asides since these sub-contracts with the SBA are somewhat different
from the long-standing criteria normally used to determine set-asides for
small business as a class. Competition under Public lLaw 99-661 will not be
diminished as long as offerings are publicized adequately within the small -
business sector and should work well to facilitate the attainment of DOD and
Congressional Goals. | . :

‘Page- 1



Continuation-Public Law 99-661 Comments:

d. Failure on the part of DOD Contracting Officers to set aside the
applicable percentage of procurements as set forth under Public Law 99-661
should result in some sort of action against the Contracting Officer for
faijlure to comply with the law in spirit or letter, whichever is applicable.
Action taken could be as mild as a written reprimand entered into his/her
personnel file or as severe as re-assignment or dismissal in instances where
clear and convincing evidence of failure to meet DOD and Congressional Goals,
without legitimate reasons, is found. IR ~

e. Establish a simplified complaint procedure or mechanism for the
Small Business person to file greivances. Remedies are already available to
the;contracting Officer in cases of complaints and/or non-performance.

£. Require Contracting Officers to consult with U.S. Small Business
Administration Local Offices regarding availability of Small Business
concerns qualified for the applicable procurement. Local SBA Offices are
gemerally aware of numerous small businesses offering a great variety of
products and services.

g. In solicitations and IFB's, require that small business concern be
screened by the local Small Business Administration Office for certification
as a small disadvantaged business concern. This procedure would serve to

' eliminate majority-owned fronts as well as provide one-point certification

for SDBs for all procuring agencies under SBA's PASS Program. Make
false/misleading certifications punishable by stiff fines and /or jail temms
for jndividuals commiting such violations.

ouys,
. President
TYLANE, INC.
Ccpiés to:
Chief Counsel for Advocacy : ‘ U.S. Small Business Admin.
U.S. Small Business Administration ‘Attn: Mr. Huerta Tribble
Washington, D.C. 20301 - ; _ 575 N Pennsylvania St.
C ‘Indianapolis, IN 46204
The Honorable Senator Dan Quayle . 4 ‘Congressional Black Caucas
Semate Executive Office Building 'C/O Rep. John Conyers .
Washington, D.C. 20301 : v , U. S. House of Representatives .

‘Washington, D.C. 20301
The Honorable Senator Richard Lugar |

Semate Executive Office Building
Washington, D.C. 20301

Page-2



TR§P Assoclates, Inc.

Automated Data Précesslng‘ » Management Services ¢ Research and Development

June 1, 1987 S  REGISTERED MAIL
-_ - . RETURN RECEIPT REQUESTED

Defense Acquisition Regulatory Council,
Attn: Mr. Charles W. Lloyd,

Executive Secretary, ODASD (P) DARS,
c/o OASD, (P&L) (M&RS), Room 3C841,

The Pentagon, : ‘ :

Washington, DC 20301-3062

Reference: DAR Case 87-33
Dear Mr. Lloyd:

The Department of Defense (DoD) is to be commended on its aggres-
sive efforts to implement Section 1207 of the National Defense
Authorization Act for Fiscal Year 1987 (Public Law 99-661),
entitled "Contract Goal for Minorities." We, at Tresp Associates,
believe that the proposed regulations published in the Federal

~Register, (Volume 52, No. 85 on Monday, May 4, 1987), are certainly

a step in the right direction. We support your proposed
implementation regulations with few exceptions, and submit the
following comments for your consideration:

ISSUE:

(1) The Rule of Two: The interim rule establishes a "rule of
two (ROT)" regarding set-asides for Small Disadvantaged Business
(SDB) concerns, which is similar in approach to long-standing
criteria used to determine whether acquisitions should be set aside
for small businesses as a class. v, ..Specifically, whenever a
contracting officer determines that competition can be expected to
result between two or more SDB concerns, and that there is
reasonable expectation that the award price will not exceed fair
market price by more than 10 percent, the contracting officer is
directed to reserve the acquisition for exclusive competition among
such SDB firms...." : :

RECOMMENDATION: - The rule of two implementation procedures as
currently presented gives the Contracting Officer = complete
authority in the ROT process, and fails to address the role of the
Department's Small and Disadvantaged Business Specialists (SDBS) .
DoD has: a cadre of over 700 SDBS who have done an outstanding job
in the implementation of other legislation; Public Law 95-507, as
an example. - Therefore, we recommend that | the regulations be
written to mandate active participation on the part of the SDBS and

TRESP Associates, Inc., 4900 Seminary Road, Suite 700, Alexandria, VA 22311
(703) 845-9400 '
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the Contracting Officer in rule of two decisions. We feel that
the foregoing will result in more balanced and unbiassed ROT
opinions. ' : : : .

ISSUE:

~ .2. Protesting small disadvantaged business representation.
Paragraph 219.302 (S-70) found at 16265, states in part; "...(1l)
Any offeror or an interested party, .may in connection with a
contract involving award to a SDB based on preferential conside-
ration, challenge the disadvantaged business status of any offeror
by sending or delivering a protest to the contracting officer...."
We believe that such loose wording will tend to encourage frivolous
protests. In our opinion, this will become a "delay tactic" on - the
part of that segment of the business community, not qualified to
participate in the acquisition by reasons of their non-small disad-
vantaged business status.

RECOMMENDATION: The regulations should be more specific with
respect to who can protest. The right to protest the SDB status in
acquisitions involving SDB set asides, should bé limited to only
effected parties (i.e., other small disadvantaged business firms.)
Further, to discourage frivolous protests, penalities should be
invoked in those cases where frivolity is determined. Definite
time frames should also be established with each step of the pro-
test process.

ISSUE:

(3) Subcontracting under SDB set asides. The proposed
regulations do not address the degree of subcontracting to minority
business concerns under Section 1207 or the Statute.

RECOMMENDATION:

In those cases where subcontracting opportunities exist, we
recommend that the successful prime SDB offerors be required to
award a mandatory percentage of such subcontracts to qualified
minority business firms. You may wish to consider language similar
to that contained in Section 211 of Public Law 95507. This will.
encourage networking among the Minority Business Enterprises. - ‘
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Again; DoD is to be commended for its work in the various socio-

economic programs,
assistance to you,

Very truly yours,

F. MADISON
ViceYPresident
Corporate Affairs

‘and if Tresp Associates can be of any
please do not hesitate to contact me.
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a subsidiary of LME

June 3, 1987

Defense Acquisition Regulatory Council

Attn: Mr. Charles W. Lloyd, Executive Secretary
ODASD (P) DARS

c/o OASD (P&L) (M&RS)

Room 3C841

' The Pentagon

Washington, DC 20301-3062
Dear Mr. Lloyd:

The recommended change to Small Business set—aside contracts as cited in
the DAR Case 87-33 will have an adverse effect on our company. It may
ultimately result in the termination of this company.

We strongly urge that you cancel this recommended interim ruling in order
that our company can remain competitive in the business environment.

Thank you for your consideration.

Very truly yours,

Y il
D f A
. Schulman, President
. Delta Technology Systems, Inc.
‘ 605 Louis Drive, Suite 503B
Warminster, PA 18974

MS/dg

605 LOUIS DRIVE » SUITE 503B * WARMINSTER, PA 18974 ¢ (215) 675-9656
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associates, inc. -
System Manufacturing Division '

June 2, 1987

Defense Acquisition Regulatory Council
ODASD (P) DARS 1
c/o OASD (P&L) (M&RS), Room 3C841
The Pentagon . '
Washington, D.C. 20301-3062

Attention: Mr. Charies Lloyd, Executive Secretary

Subject: DODs Interim Rules Implementing A Statutory 5 Percent Minority
Contracting Goal (DAR Case 87-33) -

Gentlemen:

Subsequent to our review of your proposed interim rules, the following
areas seem to require edification, ‘ .

Under the ‘Other DAR Council Considerations’ there were thoughts regarding
the approach of allowing a 10 percent preferential factor application to the
Small Disadvantaged Business (SDB) price in competitive negotiations, when
selection 1s based primarily on price. This approach, in effect, eliminates
Cost type contracts. We suggest a revision of this approach be included to
allow the application of the 10 percent preferential factor to the costs
proposed by the SDB in the competition of Cost type contracts.

In further support of the intent of Public Law (PL) 99-661 we suggest the
degree of subcontracting by the prime SDB contractors also include goals to
encourage the networking and support of smaller SDBs.

In an effort not to damagé one Government program for the benefit of another
we recommend that the 5 percent minority contracting goal be against the
eligible dollars (exclusive of those allocated for 8(a) goals and women-owned

-goals).

When determining the number of qualified SDBs, we request'that all revenues
as a result of 8(a) participation be excluded as the size of many SDBs are

unrealistically inflated through subcontracts with the Small Business
Administration. . - .

The protest‘process_requfres more guidance and policy. The issue of exactly
who is qualified to challenge the process remains unclear. An ‘{interested

~party’ requires definition. Our suggestion is that only qualified SDB offerors

have the right to challenge. Timeframes must be defined to prevent or

discourage the use of the PL 99-661 program,

3200 POLARIS, UNIT #9, 46 « LAS VEGAS, NEVADA 89102 « (702) '387-1300
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Requést the establishment of a supportive policy outlining an aggressive
program in determining the availability of SDBs to perform on DOD contracts
(in consonance with the rule of two).

The intent of PL 99-661 is well accepted by our Company. We look forward to
your consideration and implementation of the comments we've provided above.

Sincerely,

Buck W. Wong
President
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August 11, 1987

Defense Acquisition Regulatory Council
Attn: Mr. Charles W. Lloyd

Executive Secretary, ODASD (P) DARS
C/O, OASD (P&L) (M&RS)

Room 3C 841

The Pentagon

Washington, D.C. 20310-3062

Dear Mr. Lloyd:

I write in support of Mr. Waddell J. Timpson and his letter of July 16,
regarding his objections to the interim regulations that the
Department of Defense has developed to implement the 5% minority
contracting goal.

It is important that Small Disadvantaged Businesses are encouraged
to be involved in the contracting process and that they are not

limited or restricted in any manner. Subcontracting is also important -
to the small business owners and some provisions should be
contained in the revision of these regulations.

I appreciate your support of Small Disadvantaged Businesses and
hope that you will examine the issues that Mr. Timpson's letter
addressed. Thank you for your attention to this matter.

-CR:cam




ZACHRY
H. B. ZACHRY COMPANY
General Contractors

D. R. Schad
Vice President -

June 11, 1987

Mr. Charles W. Lloyd, Executive Secretary

Defense Acquisition Regulatory Council ODASD(P)DARS
c/o OASD(PEL)(MERS)

The Pentagon, Room 3C841

Washington, D.C. 20301-3062

Re: DAR Case 87-33
Dear Mr. Lloyd:

H. B. Zachry Company is in complete agreement with the letter written to
you by the Associated General Contractors of America on June 1, 1987.
We, along with the AGC, urge that the interim regulations not be
implemented on June 1 for military construction procurement; and not be
implemented for military construction procurement until such time as the
Department of Defense conducts an economic impact analysis of the
regulations in compliance with the Regulatory Flexibility Act of 1980.

‘ With regard to the above referenced casé, please be advised that

'Should you wish to discuss this matter further, 'pleas‘é feel free to
contact us at any time.

Sincerely,

D. R. Schad

Post Officeé Box 21130 e San Antonio, Texas 78285 o (512) 922-1213 e Cable Address: ZACO Telex 76-7426



ASSOCIATED GENERAL

~ CONTRACTORS

\ .

OlNew FJetsey™

Richard L. Forman, Executive Director ~June 15, 1987

.;
-

Mr. Charles W. Lloyd

Executive Secretary :
Defense Acquisition Regulatory Council
ODASD (P) DARS

c/o OASD (P&L) (M&RS)

Room 3C841

- The Pentagon

Washington, D.C. 20301-3062
Dear Mr. Lloyd:

For the same reasons cited by Mr. Hubert Beatty, Execu-
tive Vice President of the Associated General Contractors of
America, in his June 1, 1987 letter to you, the AGC of New Jersey
also objects to the proposed "Rule of Two" set aside provision
for Small Disadvantaged Businesses.

Wwhile there is no question about the government's intent

in providing set asides for genuinely disadvantaged small businesses,

it is neither necessary nor authorized by Congress to achieve the

5 per cent goal of total dollars awarded.

Further, experience has proven (witness FY 1984), that the
mcehanism used in small business set asides results in an inor-
dinate number of defense construction contracts being set aside
under this program.

We strongly urge that the jnterim regulations not be im-
plemented for military construction procurement until such time
as the Defense Department conducts an economic impact analysis of
the regulations in compliance with the Regulatory Flexibility Act
of 1980. *

Sincerely, .

Richard L. Forman,
Executive Director

Mail: 7 Centre Drive, Suite’B, Jamesburg, NJ 08831, (609) 655-2997
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June 15, 1987

Mr. Charles W, Lloyd
Executive Secretary
ODASD (P) DARS

c/o OASD (P&L) (M&RS)
Room 3C841

The Pentagon

Washington, D.C. 20301-3062

Dear Mr, Lloyd:

I would like to receive a copy of the proposed
Department of Defense Federal Acquisition Regulation
Supplement, Implementation of Section 1207 of Public
Law 99-661 - "Set-aside for Small Disadvantaged
Business Concerns" (DAR Case 87-33). Please send a
copy of these reguldtions to my attention at the
address below: :

NCCED
1612 K St,, N.W.
Suite 510

Washington, D.C. 20006
Thank you for your time and assistance.
Very truly yoi;rs,-
‘/,//"%// //’:///”{/{‘/J PR
Kevin P. McQueen =

Program Director

KPM/vqa



THE ASSOCIATED GENERAL CONTRACTORS OF ILLINOIS

3219 EXECUTIVE PARK DRIVE @ P.0. BOX 25798 SPRINGFIELD, ILL. 62708 ® TELEPHONE (217) 7§9-2650

OFFICERS
MICHAEL CULLINAN
- President - .
W.T. ARNOLD . : . : !
15t Vice-President S June 9, 1987
- CHARLES A. ADAMS - o . : ’
2nd Vice-President
DAVID E. WRIGHT
Secretary-Treasurer

EXECUTIVE VICE PRESIDENT
JOHN P. HARRELSON

Mr. Charles W. Lloyd

Executive Secretary |

Defense Acquisition Regulatory Council
ODASD (P)DARS

c/o OASD(P&L) (M&RS)

Room 3C841

The Pentagon

Washington, D.C. 20301-3062

. Dear Mr. Lloyd:

Please be advised that the Associated General Contractors
of Illinois, a Statewide Highway/Heavy and Utility Contractors
Association representing 259 members, endorses the letter dated
June 1, 1987 to you from Hubert Beatty, AGC of America.

RE: QAR Case 87-33

Sincerely,

Executive Vice President

JPH/ jw
'DIRECTORS
JOHN MOONEY HARLEY KITTELSON WARREN DEAN EDOY JOHN G. PALMER, SR. CHARLES A. ADAMS VERN HALVERSON
District 1 . Oistrict 2 District 3 District 4 - District 5 District 8
w
LERQY TINSLEY MICHAEL P. KEELEY, JR. STEPHEN J. BOYD RICHARD A. LOW MELVIN FELTS RICHARD A. LO
District 7 District 8 District 8 Cook County Associate Director immediate Past President

The Associated General Contractors of Hilinois is sffiliated nationally with The Associated General Contractors of Americas and the National Utility Contractors Association



*.not author1zed by Congress:and: is a 'waste of: tax payers:money.in America. vaf
_this rule is'allowed to remain, contracting officers w111 be forced to set- as1de.

TEX cutive; Secretary :

-Defense’ Acquisition Regu]atory Counc11
gODASD“(P) DARS . :
“¢c/o0. 0ASD (P&L) (M&RS)

eRoom=3C841 P

*3‘Dear Mr. L]oyd~$ B

”'.fts1s our understandﬁng tha “the'Department of'Defense has'estab11shed'a
5% Set:pside for: Small:Disadvantaged Businesses:and that, the interim: rule s

S estab11shes a "Rule of" Two"'regard1ng set- as1des.q S _,‘ .,,~-;

The Kansas Contractors Assoc1at1on be11eves that the "Ru]e of Two". was

many more projects’ than the proposed 5%.

The 1etter'to you from Mr. Hubert Beatty, Executive Vice- President of the

‘Associated General Contractors of-America dated June 1, 1987 spells out in an

excellent manner why the set-aside is not needed, why. the set-aside will waste
millions of dollars and why the rule will penalize hundreds of thousands of
contractors in America who only ask for .the opportunity to submit compet1t1ve
sealed bids for Department of Defense proaects.

We ask that you follow the prov1s1ons of the b111 as dlctated by congress.
Thank you for your cons1derat1on

nn R. Coulter
Manager -

GRC:c]m




June 8, 1987

. Mr. Charles W. Lloyd

" Executive Secretary =
Defense Acquisition Regulatory Council
ODASD (P) DARS . :
c/o OASD(P&L) (M&RS)

Room 3C841

The Pentagon

Washington, D. C. 20301-3062

RE: DAR Case 87-33
Dear Mr. Lloyd,

The Associated General Contractors of Maine is very much
concerned with the interim regulations implementing Section 1207
of Public Law 99-661, the National Defense Authorization Act for
Fiscal Year 1987. '

The SBA and 8(a) set-aside programs have placed serious
constraints on the construction industry in Maine for the past
several years. The programs have resulted in additional costs to
the American Taxpayer, while eliminating, for all practical
purposes, the competitive bidding process and inviting .
contractors from outside of Maine to complete work which should
remain with local firms. With large defense contracts being
awarded to majority-owned firms, the SBA set-aside program have
been applied to the great majority of smaller defense projects in
Maine.

The interim DOD 5% "Rule of Two" Set-Aside for SDBs just
adds more fuel to an already well-fueled fire and results in an
unwarranted and unnecessary taxpayer expense, particularly since
the program has not been authorized by qugress. .

AGC of Maine respeétfully urges that the interim regulationsl
not be implemented for militaryjconstruction procurement.

JGH:s

f&// L
rry’/G. Haypés
xecutive Director

WHITTEN ROAD, P.O. BOX N, AUGUSTA, MAINE 04330 207/622-4741

\



‘ " ASSOCIATED GENERAL CONTRACTORS A FutGiiey Vic

OFFICERS AND DIRECTORS

|

ROBERT M. WATHEY, Vico President

GRANT LUNGREN, Treasurer
OF AMER'CA, INC. WM. J. BICKLEY, Director
‘ B v oy
P.0. BOX 6878 / 1825 W. ADAMS - J. i
PHOENIX, ARIZONA 85005 , T O LETON, Director

926 HERB C. TIFFANY, JR., Director
PHONE (602) 252-3 JAMES R. McCDONALD, Executive Director
' ' DANIEL F. GRUENDER, Attorney .

JAMES R. McDONALD, Executive Director
’ LANNY A. KOPE, Ed. D., Director of
| . . : Manpower Services
. ’ JILL C. ANDREWS, Director of
" ' ' sn”eu:\’flf JA” ﬂg'aomnx Staff Assistant
[ . . , Staff Assistan
June 12, 1987 , o :

Mr. Charels W. Lloyd
Executive Secretary
Defense Acquisition Regulatory Council
ODASD (PA)DARS
%0OSAD (P&C) (M&MRS)
Room 3C841 o
The Pentagon
Washington, D.C. 20301-3062

RE: .Case #DAR87-33
Dear Mr. Lloyd:

Our Chapter would like to echo the sentiments voiced in the
June 11, 1987 letter from Hurbert Beatty, Executive Vice-

President -0f the Associated General Contractors.

1t is our feeling that set-aside programs of any configuration
violate the basic tenets of the competive bidding process

and create excess costs for the taxpayers.

The purpose of defense spending is to insure a prepared
America in the event armed force is necessary. To this
extent we see no value or purpose other than social engineer-
ing to create 4’ favored bidding climate for a select few.

We would urge you to view Mr. Beatty's letter in a positive
light and implement his requested course of action.

Sincerely, .

\N\é, "/’/ ////
;/ '; - (/
;° .James R. McDonald
{ - Executive Secretary

JRMcﬁ:ncm

cc: Senator Dennis DeConcini
Senator McCain -
Congressman John J. Rhodes III
Congressman Morris K. Udall
Congressman Bob Stump
Congressman John Kyl .
"Congressman Jim Kolbe
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MASSACHUSETTS

June 9, 1987

Mr. Charles W. Lloyd .

Executive Secretary .
Defense Acquisition Regulatory Council
ODASD (P) DARS

c/o OASD (P&L) (M&RS)

Room 3C841

The Pentagon '
Washington, D.C. 20301-3062 RE: DAR Case 87-33

Dear Mr. Lloyd:

The Associated General Céntractors of Massachusetts opposes the
interim regulations implementing Section 1207 of Public Law 99-661, the
National Defense Authorization Act for FY 1987.

AGC of Massachusetts is a trade association of general contractors,
_ of whom over 90 percent qualify as small businesses. AGC of Massachusetts has
a total membership of 256 member firms, of whom 135 are general contractors.
i AGC is in its 52nd year of existence in Massachusetts.

' Qur opposition to the interim regulations is based on the following:

1) To achieve the goal of awarding 5 percent of military construc—
tion contract dollars to small disadvantaged businesses, the
"Rule of Two" set-aside is not necessary nor is it authorized
by Congress. ' ot

2) The Act authorizes the Secretary to use less than full and open
competitive procedures only "when necessary to facilitate
achievement of the 5 percemt goal." Since disadvantaged
‘businesses were awarded 9 percent of DOD construction contracts
in FY 85 -- and that happened through the full and open com—

petitive bidding process —- special _
measures are neither necessary nor authorized in the present
case. ~ '

3)  The same is true of “exceeding the fair market price by a ten . -
percent differential." In the case.-of construction, it is not
necessary, and so is not authorized. : :

4) There is in the interim regulations a strange ptoposél: If the
acquisition history shows within the past 12 months a :

*

Associated General Contractors of Massﬁchusms
888 Worcester Street, Wellesley, Massachusetts 02181-3793 (617) 235-2680



Mr. Charles W.
Page 2
June 9, 1987

Lloyd, Executive Secretary

responsive bid from at least one small disadvantaged business
within the 10 percent differential ... then the contracting
officer must reserve the solicitation for small disadvantaged
business set-aside procedures. Such a proposal in regulations
borders on the weird. It seems to say: Of 30 projects bid in
Region'l-in the past year by approximately 200 small busi-

_nesses, if one small disadvantaged business came within 10
percent of the low price on one of the 30 projects, then -- for

the 30 such projects coming up this year in Region I --all must

~ be under the set-aside procedures for small disadvantaged busi-

nesses. -

AGC of Massachusetts urges more reflection and care be given to the regula-
tions for construction in the regulations im plem enting military procurement in the coming
year. The interim regulations should be withdrawn and redrafted.

, . wdk/dml

Respectfully submitted,

: " 4 ,\éé/\.pw; (D /@\’\Q—,

WILLIAM D.KANE
Director of Government Relations

Copy to The Honorable Silvio 0. Conte



ASSOCIATED GENERAL CONTRACTORS OF TENNESSEE
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OFFICERS DIRECTORS ; ‘ - STAFF
H. Roy Slaymaker, President Dorman Blaine . - Clift Hunt ' Don Powelson
Bruce Knowiles, Sr. V. President William Burriss, Sr. Wiley Johnson ] Exec. V. Pres.
Jim Bush, V. President - . C. B. Duke . John T. Miller Renee Wallace
Thomas Burleson, Treasurer - Cecil Green : Cecil Morgan, Jr. Office Mgr.
* Bob Hagenhoff Bob Mosby - ’

June 8, 1987

Mr. Charles W. Lloyd

Executive Secretary

Defense Acquisition Regulatory Council
ODASD (P)DARS

c/o OASD(P&L) (M&RS)

Room 3c841

The Pentagon

Washington, D.C. 20301-3062

RE: DAR Case 87-33 —-- Department of Defense 5% Set-Aside for
small Disadvantaged Businesses

- . Dear Mr. Lloyd:

The Associated General Contractors of Tennessee fully endorse
_the entire letter regarding the above subject, as written by the
Associated General Contractors of America, dated June 1, 1987.

We urge you and your associates to not implement these regu-
lations until such time as the Department of Defense conducts an
economic impact analysis of the regulations, in compliance with
the Regulatory Flexibility Act of 1980.

‘Sincerely,

Tl failin

Donald D. Powelson
Executive Vice President
AGC of Tennessee

DDP/dp

THE ASSOCIATED GENERAL CONTRACTORS OF AMERICA
j‘e ./4550ciah'on o/ lLe Condfruclion jnJud[ry



: _ MARLOWE HEATING & AIR COND.
: H 10680 Southern Maryland Blvd. tion
: DUNKIRK, MARYLAND 20754
‘ : : (301) 855-8237

855-8237
May 23, 1987

Defense Acquisition Regulatory Council
ATTN: Mr. Charles W. Lloyd

Executive Secretary -

ODASD (P) DARS, c/o OADS (P&L) (M&RS) ' o
Room 3C841, The Pentagon. o . : . .

Washington, D.C. 20301-3062 :
RE: Defense Department Implementation of Section 1207.

"Contract Goal for Minorities":
All contracts to be set-aside for mmorlty owned contractors

4

Dear mr, Lloyd

We are a small construction firm, who for the last seven years, bid on and
received Government contracts in the "Set-aside for Small Business Category."
We depend 100% on this type of work. Since I am not a minority, I suddenly
find myself on the brink of extinction. Action has been taken by the Department
of Defense to set aside all contracts to minority owned contractors, to begin
June 1, 1987, and to remain in effect until 1989. So what happens to all the .
companies like us who are not minority owned?

This is absolutely the most absurd action ever taken by a Government that I

used to think had same degree of logic and fairness. If logic were used, it
would be obvious that this action will establish a breeding ground for fraudu-
lant fronts for ownership. Other problems would be construction delays, cost
over-runs, and bonding problems. Obviously no logic has been used in this action.
As for faimmess, it's the most blatent use of reverse discrimination I have

ever seen. ' ‘ '

I believe it's fair for all people to have equal rights. It is not equal rights
when flve contractors are put out of business so that one contractor can get rich.

It seems to me that one small area of the Defense budget is being manipulated
to achieve a 5% set-aside for Small Disadvantaged Businesses. It's obvious that
the upper end of the budget is being neglected in this area.

I1f something is not done immediately to turn this around, we and hundreds of
other small businesses like us will be pn: out of business. We solicit your
help in this matter. ‘

Sincerely,

Lloyd A. Marlowe
President
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July 13, 1987

Defense Acquisition Regulatory Council
Att: Mr. Charles W, Lloyd ‘ :
Executive Secretary i

ODASD (P) DARS, c/o OASD (P&L) (M&RS)
Room 3C841, The Pentagon

Washington, D.C. 20301-3062

Dear Mr. Lloyd:

This letter responds to the Notice in the Federal
Register of May 4, 1987 (52 Fed. Reg. 16263), and
provides comments on proposed parts 48 C.F.R. 219.001
and 219.3. As explained below, I respectively object
to the exclusion of Hasidic Jews from the designated
lists of socially disadvantaged groups and to the
procedural handicaps that the Hasidim will suffer
if the proposed regulations are adopted.

Hasidic Jews have been recognized as a disadvan-
taged group by the Secretary of Commerce pursuant to
his authority to define this status as provided for
in applicable Executive Orders. See 15 C.F.R. Part
1400.1 (¢c). Under the provisions of Public Law 99-661,
Section 1207 (a) (1), the Defense Department has the
responsiblity to make a similar determination. The
controlling statutory test for the Defense Department
is indistinguishable from 'the 'determination that
the Secretary of -Commerce has already made; namely,

whether the group consists of individuals "who have

been subjected to racial or ethnic prejudice or cultur-
al bias." 15 U.S.C. #637 (a) (5). Thus, in addition
to the groups that are identified in° Part 219.001
of the proposed regulations, the Defense Department
should accept the findings of :the Secretary of Commerce



Chartes W. Lloyd -2- July 13, 1987

(most recently confirmed on "October 24, 1984) that
Hasidic Jews constitute a socially disadvantaged
group individuals. : '

. In the absence.of express recognition of Hasidic
eligibility in  Part 219.001, I must respectfully
object to the protest procedures set forth in proposed
Part 219.302. These procedures are an open invitation
to obstructionist opposition to contracting opportunities
by disadvantaged individuals who are not members

of a designated group. Under the proposed procedures,
designated group members are entitled to a presumption
of eligibility but other individuals are not. Under

these circumstances, individuals who are not members
of designated groups are likely to be the most frequent
targets of the protest procedures under Part 219.302.

Moreover, there 1is no statutory basis for the
proposed abdication of. responsibility to the Small
Business Administration to determine disadvantaged
status. In the past, SBA has been unjustifiably
(and unconstitutionally) inhospitable to requests
by Hasidic Jews for designation as socially disadvantaged.
i Although Pulic Law 99-661 requires the Defense Department
‘ to apply the eligibility determinations be made by
the Defense Department and not the SBA, Accordingly,
1 oppose the referral procedure set forth in proposed
Part 219.302.

Sincerely,

o ] MW

’.
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TEL. (212) 3878660 . _ .
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ELECTRONICS AND APPLIANCES LTD.

187 Ross STREET
BRrROOKLYN, N. Y. 11211

SR

July 13, 1987

Defense Acquisition Regulatory Council
Att; Mr. Charles W. Lloyd :
Executive Secretary

ODASK (P) DARS, c/o OASD (P&L) (M&RS)
Room 3C841, The Penfagon

Washington, D.C. 20301-3062

Dear Mr. Lloyd:

This letter responds to the Notice in the Federal
Register of May 4, 1987 (52 fed. Reg. 16263), and
provides comments on proposed parts 48 C.F.R. 219.001
and 219.3. As explained below, I respectfully object
to the exclusion of Hasidic Jews from the designated
list of socially disadvantaged groups and to the
procedural handicaps that the Hasidim will suffer
if the proposed regulations ara adopted.

Hasidic Jews have been recognized as a disadvantaged

group by the Secretary of Commerce pursuant to his
authority to define this status as provided for in
applicable Executive Orders. See 15 C.F.R., Part
1400.0 (c). Under the provisions of Public Law 99-661,
Section 1207 (a) (1), the Defense Department has
the responsibility to make a similar determination.

The controlling statutory test for the Defense Department

is indistinguishable from the determination that
the Secretary of Commerce has already made; namely,
whether the group consists of individuals "who have
been subjected to racial or ethnic prejudice or cultural
bias." 15 U.S.C. # 637 (a) (5). Thus, in addition
to the groups that are identified in Part 219.001
of the proposed regulations, the Defense Department
should accept the findings of the Secretary of Commerce



Charles W. Lloyd -2- July 13, 1987

(most recently confirmed on October 24, 1984) that
Hasidic Jews constitute a socially disadvantaged
group individuals. '

In the absence of express recognition of Hasidic:
eligibility in Part 219.001, I must respectfully
object to the protest -procedures.set forth in proposed
Part 219.302. These procedures are an open invitation
to obstructionist opposition to contracting opportunities
by disadvantaged individuals who are not members

of a designated group. . Under the proposed procedures,
designated group members are entitled to a presumption
of eligibility but other individuals are not. Under

these circumstances, individuals who are not members
of designated groups are likely to be the most frequent
targets of the protest procedures under Part 219.302.

Moreover, there 1is no statutory basis for the
proposed abdication of responsibility to the Small
Business Administration to determine disadvantaged
status. In- the past, SBA has been unjustifiably
(and unconstitutionally) inhospitable to requests
by Hasidic Jews for designation as socially disadvantaged.
Although Pulic Law 99-661 requires the Defense Department
to apply the eligibility determinations be made by
the Defense Department and not the SBA. Accordingly,

1 oppose the referral procedure set forth in proposed
Part 219.302.

Sincerely,
4




“ . V.1.P. FOODS INC.
79 LORIMER STREET
BROOKLYN, N.Y. 11206
(212) 388-7001

FOODS INC.

MANUFACTURERS OF QUALITY FOODS FOR THE V.\L.P. CQNSUMER
July 13, ‘1987

Defense Acquisition Regulatory Council
Att; Mr. Charles W. Lloyd

Executive Secretary

ODASK (P) DARS, c/o OASD (P&L) (M&RS)
Room 3C841, The Penfagon

Washington, D.C. 20301-3062

Dear Mr. Lloyd:

This letter responds to the Notice in the Federal
Register of May 4, 1987 (52 fed. Reg. 162563), and
provides comments on proposed parts 48 C.F.R. 219.001
and 219.3. As explained below, I respectfully object
to the exclusion of Hasidic Jews from the designated
list of socially disadvantaged groups and to the
procedural handicaps that the Hasidim will suffer
if the proposed regulations ara adopted.

Hasidic Jews have been recognized as a disadvantaged
group by the Secretary of Commerce pursuant to his
authority to define this status as provided for in
applicable Executive Orders. See 15 C.F.R. Part
1400.0 (c). Under the provisions of Public Law 99-661,
Section 1207 (a) (1), the Defense Department has
the responsibility to make a similar determination.
The controlling statutory test for the Defense Department
is indistinguishable from the determination that
the Secretary of Commerce has already made; namely,
whether the group consists of individuals "who have
been subjected to racial or ethnic prejudice or cultural
bias." 15 U.S.C. # 637 (a) (5). Thus, in addition
to the groups that are identified in Part 219.001
of the proposed regulations, the Defense Department
should accept the findings of the Secretary of Commerce

-



" Charles W. Lloyd -2- July 13, 1987

(most recently confirmed on October 24, 1984) that
Hasidic Jews constitute a socially disadvantaged
group individuals.: : ,

In the absence of express recognition of Hasidic
eligibility in Part 219.001, I must respectfully
object to the. protest procedures set forth in. proposed
Part 219.302. These procedures are an open?invftation
to obstructionist opposition to contracting opportunities
by disadvantaged individuals who are not members

of a designated group. Under the proposed procedures,
designated group members are entitled to a presumption
of eligibility but other individuals are not. Under

these circumstances, individuals who are not members
of designated groups are likely to be the most frequent
targets of the protest procedures under Part 219.302.

Moreover, there is no statutory basis for the
proposed abdication of responsibility to the Small
Business Administration to determine disadvantaged
status. In the past, SBA has been wunjustifiably
(and unconstitutionally) inhospitable to requests
by Hasidic Jews for designation as socially disadvantaged.
Although Pulic Law 99-661 requires the Defense Department
to apply the eligibility determinations be made by
the Defense Department and not the SBA, Accordingly,

I oppose the referral procedure set forth in proposed
Part 219.302.

Since;ely,




Reliable Poly Packaging Co., Inc.

62 Hope Street, Brooklyn, N.Y. 11211 (212) 387-3434

July 13, 1987

Defense Acquisition Regulatory Council
Att; Mr. Charles W, Lloyd

Executive Secretary

ODASK (P) DARS, c/o OASD (PtL) (M&RS)
Room 3C841, The Penfagon

Washington, D.C. 20301-3062

Dear Mr. Lloyd:

This letter responds to the Notice in the Federal
Register of May 4, 1987 (52 fed. Reg. 16263), and
provides comments on proposed parts 48 C.F.R. 219.001
and 219.3. As explained below, I respectfully object
to the exclusion of Hasidic Jews from the designated
list of socially disadvantaged groups and to the
procedural handicaps that the Hasidim will suffer
if the proposed regulations ara adopted.

Hasidic Jews have been recognized as a disadvantaged
group by the Secretary of Commerce pursuant to his
authority to define this status as provided for in
applicable Executive Orders. See 15 C.F.R. Part
1400.0 (c). Under the provisions of Public Law 99-661,
Section 1207 (a) (1), the Defense Department has
the responsibility to make a similar determination.
The controlling statutory test for the Defense Department
is indistinguishable from the determination that
the Secretary of Ccmmerce has already made; nameiy,
whether the group consists of individuals "who have
been subjected to racial or ethnic prejudice or cultural"
bias." . 15 U.S.C. # 637 (a) (5). Thus, in addition
to the groups that are identified in Part 219.001
of the proposed regulations, the Defense Department
should accept the findings of the Secretary of Commerce

PRINTERS ¢ CONVERTERS OF POLYETHYLENE & POLYPROPYLENE BAGS



Charles W. Lloyd -2- July 13, 1987

(most recently confirmed on October 24, 1984) that
Hasidic Jews constitute a socially disadvantaged
group individuals. :

In the absence of express recognition of Hasidic
eligibility in Part 219.001, I must respectfully
‘'object to the protest procedures set forth in proposed
Part 219.302. These procedures are an open invitation
to obstructionist opposition to contracting opportunities
by disadvantaged individuals  who are not members

of a designated group. Under the proposed procedures,
designated group members are entitled to a presumption
of eligibility but other individuals are not. Under

these circumstances, individuals who are not members
of designated groups are likely to be the most frequent
targets of the protest procedures under Part 219.302.

‘Moreover, there is no statutory basis for the
proposed abdication of responsibility to the Small
Business Administration to determine disadvantaged
status. In the past, SBA has been unjustifiably
(and unconstitutionally) inhospitable to requests
by Hasidic Jews for designation as socially disadvantaged.
Although Pulic Law 99-661 requires the Defense Department
to apply the eligibility determinations be made by
the Defense Department and not the SBA. Accordingly,

1 oppose the referral procedure set forth in proposed
Part 219.302. '

Sincerely,

Mark Rosenfeld




LUCKY Polyethylene Mfg. Co., Inc.

Designers and Converters of All Types of

: POLYETHYLENE BAGS/PRINTED AND PLAIN
5-17 LORIMER STREET « BROOKLVN, N. V. 11221 < FEL.:;(212),;3§8-1192

Defense Acquisition Regulatory Council
Att; Mr. Charles W. Lloyd

Executive Secretary

ODASK (P) DARS, c/o OASD (P&L) (M&RS)
Room 3C841, The Penfagon

Washington, D.C. 20301-3062

Dear Mr. Lloyd:

This letter responds to the Notice in the Federal
Register of May 4, 1987 (52 fed. Reg. 16263), and
provides comments on proposed parts 48 C.F.R., 219.001
and 219.3. As explained below, I respectfully object
to the exclusion of Hasidic Jews from the designated
list- of socially disadvantaged groups - and to the
procedural handicaps that the Hasidim will suffer
if the proposed regulations ara adopted.

Hasidic Jews have been recognized as a disadvantaged
group by the Secretary of Commerce pursuant to his
authority to define this status as provided for in
applicable Executive Orders. See 15 C.F.R. Part
1400.0 (c).  Under the provisions of Public Law 99-661,
Section 1207 (a) (1), the Defense Department has
the responsibility to make a similar determination.
The controlling statutory test for the Defense Department
is indistinguishable from the determination that
the Secretary of Commerce has already made; namely,
whether the group consists of individuals "who have
‘been subjected to racial or ethnic prejudice or cultural
bias." 15 U.S.C. # 637 (a) (5). Thus, in addition
‘to the groups that are identified in Part 219.001
.of  the proposed regulations, the Defense Department
‘should accept the findings of the Secretary of Commerce




"Charles W. Lloyd -2- July 13, 1987

.(moét recently confirmed on October 24, 1984) that
Hasidic Jews constitute a socially disadvantaged
group individuals.

_ In the absénce of express recognition of Hasidic
eligibility in  Part 219.001, I must respectfully
object to the protest procedures set forth in proposed
‘Part 219.302. These procedures are an open invitation
'to obstructionist opposition to contracting opportunities
by disadvantaged individuals who are not members

of a designated group. Under the proposed procedures,
designated group members are entitled to a presumption
of eligibility but other individuals are not. Under

these circumstances, individuals who are not members
of designated groups are likely to be the most frequent
targets of the protest procedures under Part 219.302.

Moreover, there 1is no statutory basis for the
proposed abdication of responsibility to the Small
Business Administration to determine disadvantaged
status. In the past, SBA has been unjustifiably
(and unconstitutionally) inhospitable to requests
by Hasidic Jews for designation as socially disadvantaged.
Although Pulic Law 99-661 requires the Defense Department
to apply the eligibility determinations be made by
the Defense Department and not the SBA. Accordingly,

I oppose the referral procedure set forth in proposed
Part 219.302.

Sindé ely,



CROWN PURSE INC.

7nanu/actuners o/ Ladies g(amlbags & Accessories
65 HOPE STREET e BROOKLYN, N. Y. 11211

TEL. (212) 384-5558 — 384-5998

July 13, 1987

Defense Acquisition Regulatory Council
Att: Mr. Charles W. Lloyd

Executive Secretary

ODASD (P) DARS, c/o OASD (P&L) (M&RS)
Room 3C841, The Pentagon

Washington, D.C. 20301-3062

Dear Mr. Lloyd:

This letter responds to the Notice in the Federal
Register of May 4, 1987 (52 Fed. Reg. 16263), and
provides comments on proposed parts 48 C.F.R, 219.001
and 219.3. As explained below, I respectively object
to the exclusion of Hasidic Jews from the designated
lists of socially disadvantaged groups and to the
procedural handicaps that the Hasidim will suffer
if the proposed regulations are adopted.

Hasidic Jews have been recognized as a disadvan-
taged group by the Secretary of Commerce pursuant to
his authority to define this status as provided for
in applicable Executive Orders. See 15 C.F.R. Part
1400.1 (c). Under the provisions of Public Law 99-661,
Section 1207 (a) (1), the Defense Department has the
responsiblity to make a similar determination. The
controlling statutory test for the Defense Department
is indistinguishable from the determination that
the Secretary of Commerce has already made; namely,
whether the group consists of individuals "who have
been subjected to racial or ethnic prejudice or cultur-
al bias.® 15 U.S.C. :#637.(a) (5). Thus, in addition
to the groups that ‘are -identified in Part 219.001
of the proposed regulations, - the Defense Department
should accept the findings of the Secretary of Commerce



Charles W. Lloyd -2- July 13, 1987

Shed

(most recently confirmed on October 24, 1984) that
Hasidic Jews constitute a socially disadvantaged
group individuals. :

In the absence of express recognition of Hasidic
eligibility in  Part 219.001, I must respectfully
object to the protest procedures set forth in proposed
Part 219.302. These procedures are an open invitation
to obstructionist opposition to contracting opportunities
by disadvantaged 1individuals who are not members

of a designated group. Under the proposed procedures,
designated group members are entitled to a presumption
of eligibility but other individuals are not. Under

these circumstances, individuals who are not members
of designated groups are likely to be the most frequent
targets of the protest procedures under Part 219.302,.

Moreover, there is no statutory basis for the
proposed abdication of responsibility to the Small
Business Administration to determine disadvantaged
status. In the past, SBA has been unjustifiably
(and unconstitutionally) inhospitable to requests
by Hasidic Jews for designation as socially disadvantaged.
Although Pulic Law 99-661 requires the Defense Department
to apply the eligibility determinations be made by
the Defense Department and not the SBA. Accordingly,

I oppose the referral procedure set forth in proposed
Part 219.302.

Harfy Kepecs



A

(212) 384-1428 _ (212) 782-4286
TOV TRADING CORPORATION

' 171 DIVISION AVENUE ° BROOKLYN, N.Y. 11211

July 13, 1987

Defense Acquisition Regulatory Council
Att: Mr. Charles W. Lloyd

Executive Secretary

ODASD (P) DARS, c/o OASD (P&L) (M&RS)
Room 3C841, The Pentagon

Washington, D.C. 20301-3062

Dear Mr. Lloyd:

This letter responds to the Notice in the Federal
Register of May 4, 1987 (52 Fed. Reg. 16263), and
provides comments on proposed parts 48 C.F.R. 219.001

A and 219.3. As explained below, I respectively object

’ to the exclusion of Hasidic Jews from the designated
g lists of socially disadvantaged groups and to the
procedural handicaps that the Hasidim will suffer
if the proposed regulations are adopted.

Hasidic Jews have been recognized as a disadvan-
taged group by the Secretary of Commerce pursuant to
his authority to define this status as provided for
in applicable Executive Orders. See 15 C.F.R. Part
1400.1 (c). Under the provisions of Public Law 99-661,
Section 1207 (a) (1), the Defense Department has the
responsiblity to make a -similar determination. The

"controlling statutory test for the Defense Department

is indistinguishable from ‘the : determination that

the Secretary of Commerce has already made; namely,
whether the group consists of individuals ‘"who . have
"been subjected to racial or ethnic prejudice or cultur-
. al bias." 15 U.S.C. #637 (a) (5). Thus, in addition
- : "to the groups that are identified in Part 219.001
. of the proposed regulations, the Defense Department
should'accept'the findings of the .Secretary of Commerce



Charies W. Lloyd -2- July 13, 1987

(most recently confirmed on October 24, 1984) that
Hasidic Jews constitute a socially disadvantaged
group individuals. :

In the absence of express recognition of Hasidic
eligibility in “Part 219.001, I must respectfully
object to the protest procedures set forth in proposed
Part 219.302. These procedures are an open invitation
"to obstructionist opposition to contracting opportunities
by disadvantaged individuals who are not members

of a designated group. Under the proposed procédures,
designated group members are entitled to a presumption
of eligibility but other individuals are not. Under

these circumstances, individuals who are not members
of designated groups are likely to be the most frequent
targets of the protest procedures under Part 219.302.

Moreover, there 1is no statutory basis for the
proposed abdication of responsibility to the Small
Business Administration to determine disadvantaged
status. In the past, SBA has been wunjustifiably
(and unconstitutionally) inhospitable to requests
by Hasidic Jews for designation as socially disadvantaged.
Although Pulic Law 99-661 requires the Defense Department
to apply the eligibility determinations be made by
the Defense Department and not the SBA. Accordingly,

I oppose the referral procedure set forth in proposed
Part 219.302.

Sincerel

Mordechai Gluck



 WMbochar Painting Supplies of Brooklyn, Ine. \Nnhs

. a/l/(anu[actuum - Distnibutorns of Paints & Q’l/all/za,bu 47 LEE AVENUE
Wholesale & Retail BROOKLYN, N. Y. 11211

EV 7-4108 — EV 7-4858

July 13, 1987

Defense Acquisition Regulatory Council
Att: Mr. Charles W. Lloyd

Executive Secretary

ODASD (P) DARS, c/o OASD (P&L) (M&RS)
Room 3C841, The Pentagon

Washington, D.C. 20301-3062

Dear Mr. Lloyd:

This letter responds to the Notice in the Federal
Register of May 4, 1987 (52 Fed. Reg. 16263), and
provides comments on proposed parts 48 C.F.R. 219.001

and 219.3. As explained below, 1 respectively object

' to the exclusion of Hasidic Jews from the designated

i lists of socially disadvantaged groups and to the

procedural handicaps that the Hasidim will suffer
if the proposed regulations are adopted.

Hasidic Jews have been recognized as a disadvan-
taged group by the Secretary of Commerce pursuant to
his authority to define this status as provided for
in applicable Executive Orders. See 15 C.F.R. Part
1400.1 (c). Under the provisions of Public Law 99-661,
Section 1207 (a) (1), the Defense Department has the
responsiblity to make a similar determination. The
controlling statutory test for the Defense Department
is indistinguishable from the determination that
the Secretary of Commerce has. already made; namely,
whether ‘the group consists of individuals "who have
been subjected to racial or ethnic prejudice or cultur-
al bias." 15 U.S.C. #637 (a) (5). Thus, in addition -
to the .groups that are- identified in Part 219.001
of the proposed regulations, the ‘Defense Department .
should accept the findings of the Secretary of Commerce



Charles W. Lloyd -2- July 13, 1987

.‘

(most recently confirmed on. October 24, 1984) that
Hasidic Jews constitute a socially disadvantaged
group individuals. i '

In the absence of express recognition of Hasidic
eligibility in  Part 219.001, I must respectfully
object to the protest procedures set forth in proposed
“Part 219.302. These procedures are an open invitation
to obstructionist opposition to contracting opportunities
by disadvantaged individuals who are not members

of a designated group. Under the proposed procedures,
designated group members are entitled to a presumption
of eligibility but other individuals are not. Under

these circumstances, individuals who are not members
of designated groups are likely to be the most frequent
targets of the protest procedures under Part 219.302,

Moreover, there is no statutory basis for the
proposed abdication of responsibility to the Small
Business Administration to determine disadvantaged
status. - In the past, SBA has been wunjustifiably
(and unconstitutionally) inhospitable to . requests
by Hasidic Jews for designation as socially disadvantaged.
Although Pulic Law 99-661 requires the Defense Department
to apply the eligibility determinations be made by
the Defense Department and not the SBA. Accordingly,

I oppose the referral procedure set forth in proposed
Part 219.302. | /p

Lo i/

NsSiAQerely, /
‘ /

{ ' Chéx g:2vé§§>

i s

.
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M & G PRODUCTS INC.

|

—

284 SEIGEL STREET, BROOKLYN, N.Y. 11206  (718) 497-7316

'

July 13, 1987

Defense Acquisition Regulatory Council
Att: Mr. Charles W. Lloyd

Executive Secretary

ODASD (P) DARS, c/o OASD (P&L) (M&RS)
Room 3C841, The Pentagon
Washington, D.C. 20301-3062

Dear Mr. Lloyd:

This letter responds to the Notice in the Federal
Register of May 4, 1987 (52 Fed. Reg. 16263), and
provides comments on proposed parts 48 C.F.R. 219.001
and 219.3. As explained below, I respectively object
to the exclusion of Hasidic Jews from the designated
lists of socially disadvantaged groups and to the
procedural handicaps that the Hasidim will suffer
if the proposed regulations are adopted.

Hasidic Jews have been recognized as a disadvan-
taged group by the Secretary of Commerce pursuant to
his authority to define this status as provided for
in applicable Executive Orders. See 15 C.F.R. Part
1400.1 (c). _Under the provisions of Public Law 99-661,
Section 1207 (a) (1), the Defense Department has
the responsiblity to make a similar determination.

The controlling statutory test for the Defense Department

is indistinguishable from the determination that
the Secretary of Commerce has already made; namely,
whether the; group consists of individuals "who have

been subjected to racial or ethnic prejudice or cultur-

al bias." 15 U.S.C. #637 (a) (5). Thus, in addition
to the groups ‘that are identified in Part 219.001
of the proposed. regulations, the Defense Department
should accept the findings of the Secretary of Commerce




Charles W. Lloyd -2- July 13, 1987

(most recently confirmed on October 24, 1984) that
Hasidic Jews <constitute a socially disadvantaged
group individuals. :

In the absence of express recognition of Hasidic
eligibility in  Part 219.001, I must respectfully
object to the protest procedures set forth in proposed
Part 219.302. These procedures are an open invitation
to obstructionist opposition to contracting opporfunities‘
by disadvantaged individuals who are not members
of a designated group. Under the proposed procedures,
designated group members are entitled to a presumption
of eligibility but other individuals are not. Under
these circumstances, individuals who are not members
of designated groups are likely to be the most frequent
targets of the protest procedures under Part 219.302.

Moreover, there is no statutory basis for the
proposed abdication of responsibility to the Small
Business Administration to determine disadvantaged
status. In the past, SBA has been unjustifiably
(and unconstitutionally) inhospitable to requests
by Hasidic Jews for designation as socially disadvantaged.
Although Pulic Law 99-661 requires the Defense Department
to apply the eligibility determinations be made by
the Defense Department and not the SBA, Accordingly,

1 oppose the referral procedure set forth in proposed
Part 219.302.

Sincerely,
(}

Leib Reichman
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- July 7, 1987

Metters Industries, Inc.
BN SYSTEMS RESEARCH AND DEVELOPMENT ®

Mr. Charles W. Lloyd

Executive Secretary, ODASD (P) DARS
Defense Acquisition Regulatory Council
c/o 0OASD, (P&L) (M&RS), Room 3C841
The Pentagon

Washington, DC 20301 - 3062

Ref: DAR Case 87-33

Dear Mr. Lloyd:

We here at Metters Industries wish to commend the Department of
Defense for its sense of urgency in implementing Section 1207 of
PL99-661 "Intermin Rule", the National Defense Authorization Act
for fiscal year 1987. We feel that the proposed regulations
stipulated in the May 4, 1987 Federal Register will certainly
enhance the minority community's pursuits of defense contracts.

However, we would like to register two major concerns about the
impending legislature. Our first concern has to do with the size
standards which will determine whether "Small" or "Big" minority
business can participate in the DOD Small and Disadvantaged
Business (SDB) Program. Our second concern is that there appears
to be no proposed legislative guidelines, which will 1insure
commonality or consistency within DOD contractlng agencies in the
determining the criteria that will be used in deciding when and
under what conditions with a DOD SDB, firm will be allowed to
compete an the SBA 8(a) firm.

We would 1like to offer our assessment of the impact on the
minority small business community if provisions for the two
issues are not adequately addressed in the final legislative.:

With respect to the first issue, i.e. size standards, we urge
you to keep the «criterion for participating in the DOD .SDB
program small, whether the Small Business Administration (SBA)
Act - 15 V.S.C. 637(d), 13 CFR 121.1(a), 13 CFR 121.1(b), 13 CFR
121.4(qg) (1) or some other measure established by DOD is used as a
‘guideline. For example, should the size standard in employees or
‘dollar value in sales be increased to include " "Big" minority
‘business, it would undermine the integrity of SBA's 8(a) program.
In fact, it would eventually destroy the 8(a) program, because it
would be virtually impossible, for example, a very small 8(a)
minority business of 4 to 5 people with FY sales- $250,000 to
compete successfully with a Big 8(a) minority business of 400 -
600 employees with sales of $65M to $150M.

VIRGINIA OFFICE: CRYSTAL SQUARE § O SUITE 1200C O 1728 JEFFERSON DAVIS HIGHWAY 0) ARLINGTON, VIRGINIA 22202 O PNONEUOJ)”ISIW
TELECOPIER: (703) 979-2535 O TELEX: 248909 WASCHUR
HARYI.ANDOFHCE FOREST GLEN OFFICE BUILDING O 10 POST OFFICE ROAD O SLVER SPRING, MARYLAND 20910 DO H-bNE()OI)SMSS
CALIFORNIA OFFICE: 36509 SPRUCE STREET O NEWARK, CALIFORNIA 94560 O PHONE (415) 7910185



The possibility of such occurring is ironic, in that it was the
congressional sanctioned 8(a) program in the first -place that

- made "small" minority firms "big" minority firms. Again, we urge

you to keep eligibility for participation in the DOD Small and
Disadvantage Business (SDB) set-aside for small business as the
name and concept implies. -

' With respect to the second issue, i.e. common guidelines, under
the propose legislature each DOD Contracting Agency will be
allowed to - establish its own guidelines which will inevitably
vary from agency to agency, as to when and under what conditions
an SDB will be allowed to compete with a SBA with an 8(a) firm.
Please let me suggest the following: 1In cases where SBA submits
a FAR letter in behalf of an 8(a) firm, the FAR letter will be
processed under current procedures. Only when a "declination” is
provided and an SBA appeal is denied will that be considered for
an SDB set-aside.

We hope that you and your staff will seriously consider the above
comments before the proposed regulation becomes law.

Please acknowledge receipt of this letter. We woqlé
appreciate any other comment you wish to provide us. Y.

| - Ao
Respectfully, /??Ga04g/

Metters Industries, Inc.

4 My A= =
Samuel Mefters =
President .

SM/Sh



"M & G PRODUCTS INC.

284 SEIGEL STREET, BROOKLYN, N.Y. 11206 (718) 497-7316

July 13, 1987

Defense Acquisition Regulatory Council
Att: Mr. Charles W, Lloyd

Executive Secretary

ODASD (P) DARS, c/o OASD (P&L) (M&RS)
Room 3C841, The Pentagon

Washington, D.C. 20301-3062

Dear Mr. Lloyd:

This letter responds to the Notice in the Federal
Register of May 4, 1987 (52 Fed. Reg. 16263), and
provides comments on proposed parts 48 C.F.R. 219.001

and 219.3. As explained below, I respectively object

to the exclusion of Hasidic Jews from the designated
5 lists of socially disadvantaged groups and to the
procedural handicaps that the Hasidim will suffer
if the proposed regulations are adopted.

Hasidic Jews have been recognized as a disadvan-
taged group by the Secretary of Commerce pursuant to
his authority to define this status as provided for
in applicable Executive Orders. See 15 C.F.R. Part :~
1400.1 (c). Under the provisions of Public Law 99-661,
Section 1207 (a) (1), the Defense Department has
the responsiblity to make a similar determination.
The controlling statutory test for the Defense Department
is indistinguishable from the determination that
the Secretary of Commerce has already made; namely,
whether the group consists of individuals "who have
been subjected to racial or ethnic prejudice or cultur-
al bias." 15 U.S.C. #637 (a) (5). Thus, in addition
to the groups ‘that are identified in. Part 219.001
of the proposed regulations, the Defense Department
should accept the findings of the Secretary of Cqmmerte



Charles W. Lloyd -2- July 13, 1987

(most recently confirmed on October 24, 1984) that
Hasidic Jews constitute a.  socially disadvantaged
group individuals.

In the absence of express recognitidn of Hasidic
eligibility in Part 219.001, . I must respectfully
object to the protest procedures set forth in proposed
Part 219.302. These procedures are an open invitation
to obstructionist opposition to contracting opportunities
by disadvantaged individuals who are not members

of a designated group. Under the proposed procedures,
designated group members are entitled to a presumption
of eligibility but other individuals are not. Under

these circumstances, individuals who are not members
of designated groups are likely to be the most frequent
targets of the protest procedures under Part 219.302.

Moreover, there 1is no statutory basis for the
proposed abdication of responsibility to the Small
Business Administration to determine. disadvantaged
status. In the past, SBA has been wunjus<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>